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-A-  Year  1966 

Opinion  ;o 

ABANDONMENT 

Transbay  tube;   legality  of  proposed  resolution  con- 
cerning rapid  transit  22-A 

ABRIDGMENT 

Leave  of  absence;   termination  in  indefinite  leave  of 

absence;  Orville  Wright  9-A 

ACCEPTANCE 

Ball;   acceptance  of  bail  by  municipal  court  clerk  1+-A 

Pioche  Street;   power  of  board  of  supervisors  to  amend 

legislation  providing  for  improvement  thereof;  acceptance 

of  sane  for  maintenance  by  city  and  county  1+9-A 

ACCESS 

Sterling-Rodriguez  matter;   your  files  392-61+  and  2U5-62; 
lots  16  »c   16A,  block  106;  292  &  2%   Union  Street;  side- 
walk encroachment  permit  at  292  Union  Street;  oroposed 
revocation  13-A 

ACQUISITION 

Golden  Gateway  Parking  Corporation  68-A 

School  sites;   board  of  supervisors;  Dower  in  re  acquisi- 
tion of  school  sites  UO-A 

ACTIVITIES 

Union;   employee  organizations  75-A 

"ACTUAL  SERVICE"  !>1-A 

"ADDITIONAL  COMPENSATION" 

Medical  examination;   Dayment  for  examination  for  bus 

drivers  3-A 

Uniforms;   furnishing  of  uniforms  to  uniformed  employees 

by  city  and  county  72-A 


7-A 


ADMISSION  TICKETS 

ADOPTION 

PTesolution  no  156-65;   aoproving  change  of  location  of 
low-rent  housing  units;  cal  1-19  H 

ADVERTISEMENT 

Airspace  15-A 


ADVERTISEMENT 

Official  newspaoer;  number  of  copies  of  edition  con- 
taining city  advertising  which  must  be  distributed  by 
official  newspaper 


Year  1966 
Ooinion  Mo 


3U-A 


AGREEMENT 

Sterling-Rodriguez  matter  13-A 

Union:   legality  of  written  agreement  between  city  and 
union  regarding  wages  and  working  conditions  of  platform 
employees  of  municinal  railway 


AID 


Youth;   neighborhood  youth  corps  programs;  right  of  non- 
citizens  to  participate  32-A 


AIRPORTS 

Bond  issue;   support  of  utilities  bond  issues  by  use  of 

utilities  funds  or  service  of  utilities  personnel  53-A 

Jurisdiction;   federal, state  or  local;  your  file  no  1+11-65 
AIRSPACE 


18-A 


Sale;  Mission- Parle tt  Parking  Plaza;  sale  of  airspace  to 

be  used  for  construction  of  low  cost  housing  units  15-A 

ALICE  GRIFFITH  ANNEX  12 

ALLOWANCES 

Home  nursing  care  8-A 

ALTERATION  22-A 

AMERICAN  NEON  DISPLAYS,  INC 

Doggie  Diner;   jurisdiction  of  board  of  permit  appeals  to 
overrule  disapproval  of  sign  application  k 

see  also  2l|-A 

AMENDMENTS 

Master  plan;  charter  amendments  on  question  of  freeways 

being  included  in  master  plan  31-A 

Shopping  cart  ordinance;  theft  30-A 

AMORTIZATION  PERIOD 

Sign  ordinance;   notice  to  property  owners  of  provisions 

of  ordinance  thereof;  validity  of  amortization  period 

set  forth  therein  7U-A 


-A-  Year  1966 

Opinion  No 

AMUSEMENT  TA>' 

Admission  tickets;   right  of  city  and  county  to  impose: 

right  to  require  amount  of  tax  be  shown  on  tickets  to 

events  using  public  facilities  7 

APARTMENTS  U3-A 

APPARATUS 

Fire  Department;   power  or  right  of  board  of  fire  commis- 
sioners to  grant  privilege  and  use  of  fire  department 
equipment  75-A 

APPLICABILITY 

Planning  code;   provisions  applicable  to  the  permit  appli- 
cation for  a  revolving  rooftop  sign  21+ -A 

APPLICATIONS 

Doggie  Diner  sign;   jurisdiction  of  board  of  permit  appeals 

to  overrule  disapproval  of  sign  application  k 

see  also  21*.- A 

Equalizations;   penal  assessments  62-A 

Federal  funds;   board  of  supervisors  approving  applications 
of  redevelopment  agency  to  undertake  surveys  and  plans 
for  Mission  Street  survey  area  and  approving  agency  appli- 
cation for  advance  of  federal  finds  50-A 

Parking  variance;   parking  at  home  for  aged;  zoning  ad- 
ministrator has  sole  jurisdiction  to  waive  individual 
parking  requirements;  board  of  supervisors  has  jurisdic- 
tion to  amend  planning  code  6-A 

APPOINTMENTS 

Chief  probation  officer;   juvenile  court;  authority  to 

designate  person  to  perform  duties  while  on  leave  of 

absence  1+1-A 

Probation  officer;   law  applicable  to  appointment  and  re- 
moval 36-A 

APPROPRIATIONS 

Rentals;   Midtown  Park  29-A 

see  also  I4.8-A 


APPPOVAL 


Chief  of  police;   black  light  illuminated  signs  on  taxi- 
cabs  77-A 

Design  of  firehouse;   architectural  competition  for  new 
firehouses  23-A 


-A-  Year  1966 

Opinion  No 


APPROVAL 

Housing  code;   modifications;   power  of  board  of  super- 
visors to  delegate  to  chief,  bureau  of  fire  prevention 
and  public  safety  authority  to  waive  or  modify  reouire- 
ments  of  housing  code  35>-A 

Housing  sites  13 

Library  bonds;   proposed  constitutional  amendment  provi- 
ding for  60/£  instead  of  2/3  vote  on  library  bonds  would 
not  armly  to  municipal  election  to  be  held  in  November  1967    2-A 

Redevelopment  plans;   Mission  council  on  redevelopment        66-A 

Resolution  no  282-66;   approving  site  on  18 th  street  be- 
tween Church  and  Sanchez  Streets;  cal  1-20  13 

Resolution  no  510-65;   Alice  Griffith  Annex;  cal  1-18(8)      12 

ARGUMENT 

Ballot;   right  of  board  of  supervisors  to  check  accuracy 

of  negative  argument;  no  right  to  permit  rebuttal  25-A 

ASSEMBLY  BILL  no  1682 

Home  nurs  ing  care  8-A 

ASSESSMENTS 

"Comparable  property...";   meaning  of  phrase  as  aoplied 
to  assessment  procedures  5^-A 

see  also  55-A 

58-A 
62-A 
69-A 

ASSISTANCE 

Redevelopment  agency  to  property  owners  76-A 

ASSISTANT  CHIEF  DEP'JTY  SHERIFF 

Robert  J.  Hare;   veterans'  credit  on  promotional  examin- 
ation; charter  §li|5  11-A 

ATTACHES 

Municipal  court;   right  of  attaches  to  reside  outside  of 

San  Francisco  without  retaining  status  as  electors  6 

ATTENDANTS 

Nursing  care;   fees  for  nursing  and  attendant  services 

for  disabled  recipients  8-A 


-A- 


Year  1966 
Opinion  No 


AUTHORITIES 

San  Francisco  as  a  county;   qualification  under  ^701 
of  federal  housing  act;  county  identity  and  function 

AUTHORITY 

Board  of  supervisors 

Grand  jury;   re  redevelopment  agency 

Redevelopment  agency;   contractual  service  for  city  and 
county  in  connection  with  federally  assisted  code  en- 
forcement program 

AUTHORIZATION 

Care  of  minor;   hospitalization;  authority  of  depart- 
ment of  social  services  in  absence  of  consent  of  parent 
or  guardian  or  court  order 

AUTOMATIC  WASHING  MACHINE 

Apartments;   may  department  of  public  health  require  per- 
mits and  charge  fees  for  automatic  washing  machines  in 
apartments 

AUTOMOTIVE  MACHINISTS  LODGE  NO  1305 

Testimony;   payment  of  wages  to  city  employees  testify- 
ing for  plaintiff  in  wage  suit  against  city 


26-A 

25-A 
56-A 

76-A 

7-A 

1+3-A 
51-A 


ADMINISTRATIVE  CODE  SECTIONS  Year  1966 

Opinion  No 


SECTIONS  3.05  to  3.01U 

Re  caoitol  improvements  71-A 

SECTION  12A.5  .  , 

Re  creation  and  function  of  human  rights  commission  Ub-A 

SECTION  16.99 

Re  residence  of  attaches  of  the  municipal  courts  6 

SECTION  16. 136.1 

Re  members  of  health  service  board  as  officers  required 

to  give  bond  70-A 

SECTIONS  20.8  &  20.9 

Re  care  and  treatment  of  children  7-A 


ART  COMMISSION  Year  1966 

Opinion  No 

CIVIC  DESIGN  ADVISORY  COMMITTEE 

Creation;   possible  conflict  with  existing  law  71-A 


ASSESSOR  Year  1966 

Opinion  No 

ASSESSMENT  PROCEDURES 

Deficiencies;   escaoe  and  penal  assessments  ^i 

see  also  5U-A 

58-A 
59-A 
62-A 

ORVILLE  WRIGHT 

Leave  of  absence;   termination  of  leave  9-A 


-E-  Year  1966 

Opinion  So 


B160  LAW  CLERK 

Robert  J.  Hare;   veterans"  credit  on  promotional  examin- 
ation; charter  §llj.S>  11-A 

PAIL 

Municipal  court;   acceptance  of  bail  by  municipal  court 

clerk  U-A 

EALLOT  ARGUMENTS 

Board  of  supervisors;   right  of  board  to  check  accuracy 

of  arguments;  no  right  to  permit  rebuttal  25-A 

BANK  OF  CALIFORNIA 

Trustee;   Golden  Gateway  Parking  Corporation  68-A 

BAY  AREA  RAPID  TRANSIT  DISTRICT 

Resolution;   legality  of  proposed  resolution  concern- 
ing routing  22-A 

BAY  AREA  URBAN  LEAGUE,  INC 

Contract;   authority  of  city  to  contract  with  Bay  Area 
Urban  League,  Inc  for  on-the-job  training  programs 


BENEFITS 


Additional  compensation;   medical  examinations  for  bus 

drivers  3-A 

Wages,  working  conditions;   legality  of  written  agreement 
between  city  and  union  regarding  wages  and  working  con- 
ditions of  platform  employees  of  municipal  railway 


BLACK  LIGHT  SIGN 

Taxicabs;   power  of  chief  of  police  to  pass  on  illumin- 
ated signs  on  taxicabs  77-A 

BOARD  OF  DIRECTORS 

Golden  Gateway  Parking  Corporation;   reduction  of  mem- 
bers 68-A 

EOARD  OF  EQUALIZATION 

Assessment  procedures;   "comparable  property  similarly 

situated";  meaning  of  phrase  as  applied  to  assessment 

procedures  5U-A 

BOARDS 

Discrimination;  human  rights  commission;  investigation 
of  complaints  alleging  discrimination  by  said  commis- 
sion and  by  members  of  board  of  supervisors  I4.6-A 


-B- 


EQND  ISSUES 

Public  funds;   support  of  utilities  bond  issues  by  use 
of  utilities  funds  or  service  of  utilities  personnel 

School  sites;   power  of  board  of  supervisors  re  acqui- 
sition 

Vote;   proposed  constitutional  amendment  providing  for 
60?'  instead  of  2/3  vote  on  library  bond  issue  would  not 
apply  to  municipal  election  to  be  held  in  November  1967 

BOUNDARIES 


City  as  a  county;   qualification  of  San  Francisco  as 
a  county  under  *701  of  the  federal  housing  act;  county 
identity  and  function 


BREACH 

Contract;   enforceable  liquidated  damage  clauses  in  util- 
ities contracts 

EPET  HAPTE   SCHOOL 


BUILDING 

Market  and  Eddy  Streets;   control  of  design  by  city 

PUS  DRIVERS 

Examination 


BUSES 


Smith's  Transit  Lines;  restrictions  upon  operation  of 
passenger  buses  on  Cervantes  Blvd,  Marina  Blvd  and  por- 
tions of  Bay  Street 


53-A 
UO-A 

2- A 

26-A 

52-A 
1+0-A 

12-A 

3-A 

73-A 


BOARD  OF  EDUCATION  vear  1966 

Opinion  "o 

NEIGHBORHOOD  YOUTH  CORPS 

Training  programs;   right  of  noncitizens  to  partici- 
pate 32-A 

ULLOA  SCHOOL  ANNEX 

Disposition;   sale  thereof  by  lot  or  purchase  thereof 

by  retirement  system  for  resale  for  private  housing 

purposes  1+7- A 


BOARD  01''  PERMIT  APPEALS  Year  1966 

Opinion  No 


DOGGIE  DINER 

Roof  top  sign;   jurisdiction  of  board  of  permit  apoeals 
to  overrule  disapproval  of  sign  application  k 

see  also  2I4.-A 

FANTASIA  BAKERY 

Sign;   jurisdiction  of  board  of  permit  appeals  to 
overrule  disapproval  of  permit  to  erect  a  new  project- 
ing sign  19-A 

HOUSING  CODE 

Modifications;   power  of  board  of  supervisors;  author- 
ity to  waive  or  modify  requirements  of  housing  code         35-A 


BOARD  OF  SUPERVISORS  Year  1966 

Opinion  No 

ADVERTISING 

Official  newspaper;  number  of  conies  of  edition  con- 
taining city  advertising  which  must  be  distributed  by 
official  newspaper  3U-A 


AIRPORTS 


Jurisdiction;   federal,  state  and  local;  your  file 

no  UH-65  1Q-A 

AMUSEMENT  TAX 

Admission  tickets;   right  of  city  and  county  to  impose; 

right  to  require  amount  of  tax  be  shown  on  tickets  to 

events  using  public  facilities  7 

ASSESSMENTS 

Equalization;   application  for  equalization  of  penal 
assessments;  propriety  and  manner  of  consideration  there- 
of by  board  o'f  supervisors  62-A 

BALLOT  ARGUMENTS 

Rebuttal;   right  of  board  of  supervisors  to  check  accur- 
acy of  negative  arguments;  no  right  to  permit  rebuttal       25-A 

BAY  AREA  URBAN  LEAGUE 

Training  program;   authority  of  city  to  contract  with 

league  for  on-the-job  training  programs  3 

CALIFORNIA  NURSES  ASSOCIATION 

Rate  of  pay;   request  re  increase  in  the  rate  of  pay  for 

the  nursing  classification  U5-A 

"CHINESE  PLAYGROUND" 

Parking  facility;   construction  and  leasing  of  oublic 

parking  facility  under  city  playground  67-A 

CIVIC  DESIGN  ADVISORY  COMMITTEE 

Creation;   legislation  creating  c ommittee ;  possible 

conflict  with  existing  law  71-A 

"COMPARABLE  PROPERTY" 

definition;   meaning  of  phrase  as  applied  to  a  ssessment 
procedures  5U-A 

see  also  55-A 

58-A 

CONFLICT 

California  community  redevelopment  law  66-A 


BOARD  OF  SUPERVISORS  Year  1966 

Opinion  :To 

CONTRACTING  PARTY 

Engineering  studies;   power  of  board  of  supervisors  to 
contract  for  engineering  studies  or  other  studies 

DTSCRIMNATION 

Enroloyee  organization;   membership  in  organization  prac- 
ticing discrimination  as  ground  for  removal  of  public 
officer  61-A 

FLOWER  STAND 

1199  Clay  Street;   applicability  of  Jl55  of  the  public 

works  code  thereto;  your  file  no  206-6I4-I  27-A 

HARPOP  POLICE 

San  Francisco  police  department;   absorption  of  state 

harbor  police  into  San  Francisco  police  department  20-A 

ROBERT  J.  HARE 

Credit;   vetera'ns'  credit  on  promotional  examination;         11-A 

HOUSING  CODE 

Modifications;   your f ile  no  198-66;  power  of  board  of 
supervisors  to  delegate  to  chief,  bureau  of  fire  preven- 
tion and  public  safety,  authority  to  waive  or  modify 
requirements  of  housing  code  35-A 

LOW  RENT  HOUSING 

Housing  act  of  1937;   housing  in  privately  owned  struc- 
tures; your  file  no  12-66  21-A 

MASTER  PLAN 

Freeways;   charter  amendments  on  question  of  freeways 

being  included  in  master  plan  31-A 

MIDTOV.'N    PARK 

Housing    facility;      your  file   no   72-66  29-A 

see  also  I4.8-A 

MISSION  COUNCIL  ON  REDEVELOPI-^NT 

Aoproval  66-A 

Federal  funds;   board  of  supervisors  resolution  approving 
application  of  redevelopment  agency  to  undertake  surveys 
and  nlans  for  Mission  Street  area  and  aoproving  agency 
application  for  advance  of  federal  funds  50-A 


. . 


BOARD  OF  SUPERVISORS  Year  1966 

Opinion  No 

NURSING  CARE 

Fees;   nursing  and  attendant  care  for  disabled  reci- 
pients 8-A 


PARKING 


Homes  for  aged;  zoning  administrator  has  sole  jurisdiction 
to  waive  individual  parking  requirements;  board  of  super- 
visors has  jurisdiction  to  amend  planning  code  6-A 

PIOCHE  STREET 

Improvements;   power  of  board  of  supervisors  to  amend 

legislation  providing  for  improvement  thereof;  acceptance 

of  same  for  maintenance  for  city  and  county  i|9_A 

POLICE  DOGS 

Ordinance;   power  of  supervisors  to  enact  ordinance  re- 
stricting use  of  police  dogs  by  police  department  33-A 

POLICE  POWER 

Buildings;   control  of  design  of  building  at  Harket  and 

Eddy  Streets;  plaza  site  12-A 

RAPID  TRANSIT 

Resolution;   legality  of  proposed  resolution  concerning 

routing  22-A 

SCHOOL  SITES 

Acquisition;   power  of  board  of  supervisors  re  I4.O-A 

SHOPPING  CART  ORDINANCE 

Theft;   your  file  no  38i|-6£  30-A 

SIGN  ORDINANCE 

Amortization  periods;   notice  to  property  owners;  val- 
idity of  periods  7i|-A 

SIGNS 

Tax;   proposed  license  tax  on  signs;  constitutionality 

thereof  kk~A- 

SMITH'S  TRANSIT  LINES 

Restrictions;   operations  of  passenger  buses  on  Cervantes 

Flvd,  Karina  Blvd  and  portions  of  Bay  Street  78-A 

STERLING- RODRIGUES  MATTER 

Encroachment  permit;   292  Union  Street;  proposed  revocation  13-A 


BOARD  OF  SUPERVISORS  Year  1966 

Opinion  No 

TESTIMONY 

City  employee;    payment  of  wages  to  city  employees 

testifying  for  plaintiff  in  wage  suit  against  city  £l-A 

TITLE  COMPANIES 

Jurisdiction;   city  and  county  of  San  Francisco  63-A 

ULLOA  SCHOOL  AN^IEX 

Sale;   file  no  276-66;  sale  thereof  by  lot,  or  purchase 
thereof  by  retirement  system  and  resale  for  private  housing 
purposes  U7-A 

UNIFORMS 

City  owned;      furnishing  uniforms   to   employees   by  city 

and    county  72-   A 

UNITED  NATIONS  FLAG 

War  Memorial ;   display  of  flag  at  War  Memorial  10-A 


EUREAU  OF  FIRE  PREVENTION  AND  PUBLIC  SAFETY  Year  1966 

Opinion  'lo 

HOUSING  CODE 

Modifications;   power  of  board  of  supervisors  to  delegate 

to  chief,  bureau  of  fire  prevention  and  public  safety 

authority  to  waive  or  modify  requirements  of  housing 

code  35-A 


c- 


CALIFORNIA  COMMUNITY  REDEVELOPMENT  LAW 

Mission  Street  survey  area  50-A 

see  also  66-A 

Re  redevelopment  agency  76-A 

CALIFORNIA  NURSES  ASSOCIATION 

Rate  of  pay;  request  of  association  concerning  increase 

in  the  rate  of  nay  for  the  nursing  classification  U5-A 

CALIFORNIA  RESTAURANT  ACT  8 

CALIFORNIA  SALES  &  USE  TAX  LAV/  17-A 

CAMERA 

Police  department;   purchase  of  camera  equioment  made  in 

East  Germany  1-A 

CAMPAIGNS 

Bond  issues;   supnort  of  utilities  bond  issues  by  use  of 

utilities  funds  or  service  of  utilities  personnel  53-A 

CAPITOL  IMPROVEMENTS 


Procedure;   legislation  creating  civic  design  advisory 

committee;  possible  conflict  with  existing  law  71-A 


JANE  CASSEDY 


Question  of  succession;   chief  probation  officer; 

juvenile  court;  authority  to  designate  person  to  perform 

duties  while  on   leave  of  absence  lj.l-A 


CENSORSHIP 


Mail;   censoring  mail  of  inpatients  receiving  psychia- 
tric care  at  San  Francisco  General  Hospital  5-A 

CERVANTES  ELVD 

Smith's  Transit  lines;   restrictions  ?8-A 

CHARGES 

Amusement  tax;   right  of  city  and  county  to  impose;  right 

to  require  amount  of  tax  be  shown  on  admission  tickets  to  events 

using  public  facilities  7-A 

Medical  examination;   bus  drivers  3-A 

CHINESE  PLAYGROUND 

Garage  facility;   construction  and  leasing  of  public  park- 
ing facility  under  city  playground  67-A 


-C-  Year  1966 

Opinion  No 

CIRCULATION 

Official  newspaper;  number  of  conies  of  edition  con- 
taining city  advertising  which  must  be  distributed  by 
official  newspaner  3U~A 

CITATIO?7 

£hooping  cart  ordinance;   theft  defined  30-A 


CITIZENS 


Neighborhood  youth  corps;   right  of  non-citizens  to  par- 
ticipate; economic  opportunity  act  of  I96I4;  citizen  de- 
fined 32-A 

CITY  AND  COUNTY 

Definition;   legality  of  written  agreement  between  city 
and  union  regarding  wages  and  working  conditions  of  plat- 
form employees  of  municipal  railway  9 

CITY  DEPARTMENT 

Definition;   what  constitutes  a  city  department  in  accor- 
dance with  charter  5172.1.1  70-A 

CITY  EMPLOYEES 

Campaigns  53- A 

CITY  PLANNING  CODE 

Dogrie  Diner;   *60?b  'k   d;  jurisdiction  of  board  of  per- 
mit appeals  to  overrule  disapproval  of  sign  application       k 

see  also  2U-A 

Section  ll|8;  jurisdiction  of  board  of  permit  appeals 
to  overrule  disapproval  of  oermit  to  erect  a  new  pro- 
jecting sirn  19- A 

CITY-STATE  STUDIES  5 

CIVIC  CENTER  SIGN  DISTRICT  NO  1 

Sign  ordinance;   notice  to  property  owners  of  provisions 

thereof;  validity  of  amortization  periods  set  forth 

therein  7^-A 

CIVIC  DESIGN  ADVISORY  COMMITTEE 

Creation  71-A 

civil  ZEv;rcE  rules 

No  31,  section  i+A  re  leave  of  absence  9-A 

CLASSIFICATION 


T56  orobation  officer:   status  rights  65-A 


-C-  Year  1966 

Opinion  No 


CLAUSES 

Damages;   enforceable  liquidated  damage  clauses  in  util- 
ities contracts  52-A 


58-A 


"CLERICAL   ERRORS" 
Assessments 

COFFEE SHOP 

Hospital;   licensing  and  inspection  of  food  preparation 

and  serving  facilities  located  within  hospital  buildings       8 

COLLECTIVE  BARGAINING  9 

COMMISSIONER 

Raymond  H.  Lapin  61+ -A 

"COMPARABLE  PROPERTY" 

Assessments;   meaning  of  phrase  as  applied  to  assessment 
procedures  5U~A 

COMPENSATION  9 

Union  activities;   employee  organizations  5tf  <x(sc  75-A 

COMPETITION 

Firehouses;   architectural  competition  for  new  firehouses     23-A 

COMPLAINTS 

Discrimination;   human  rights  commission;  investigation 

of  complaints  alleging  discrimination  by  said  commission 

and  by  members  of  board  of  supervisors  i[6-A 

COMPLIANCE 

Safety  devices;   power  of  board  of  supervisors  to  dele- 
gate to  chief,  bureau  of  fire  prevention  and  public  safe- 
ty authority  to  waive  or  modify  requirements  of  housing 
code  35-A 

CONFLICT 

CTvic  design  advisory  committee  71-A 

CONFLICT  IN  OFFTCE 

Raymond  H.  Lapin;   forfeiture  of  office  by  public  util- 
ities commission  who  accepts  salaried  office  in  state 
government  61+-A 

CONSENT 

i:ospitalization  7-A 


■ 


-C-  Year  1966 

Opinion  No 


CONSIDERATION 

Penal  assessments;   amplication  for  equalization  of 

nenal  assessments  62-A 


CONSOLIDATION 


26-A 


CONSTITUTIONAL  AMENDMENT 

ACA  no  9;   oronosed  constitutional  amendment  providing 

for  60''  instead  of  2/3  vote  on  library  bond  issue  would  not 

apply  to  municipal  election  to  be  held  in  November  1967       2-A 

;o:tstitutionality 

Sign  tax  UU-A 

CONSTRUCTION 

Low-rent  housing;   validity  and  regularity  of  adoption 
of  resolution  no  510-65  approving  increase  in  the  con- 
struction of  additional  low-rent  apartments;  Alice 
Griffith  Annex  '  12 

Parking  facility;   Chinese  playground;  construction  and 

leasing  of  public  narking  under  city  playground  67-A 

Plaza  site  12-A 

CONTRACTING  PARTY 

Board  of  supervisors;  power  of  board  to  contract  for 
engineering  or  other  studies 

CONTRACTS  5 

Bay  area  urban  league;   authority  of  city  to  contract 

with  league  on-the-job  training  programs  3 

Damages-  52-A 

"ACTUAL  SERVICES 

Redevelopment  agency;   authority  to  perform  contractual 
services  for  the  city  and  county  in  connection  with  fed- 
erally assisted  code  enforcement  program  76-A 

CONTROL 

Design  of  building  12-A 

CONVERSION 

Midtown  Park  project  I4.8-A 

see  also  29-A 


' 


-C-  Year  1966 

Opinion  ~:o 


CORRECTIONS 

Errors  in  assessments;   fraudulent  assessments;  proce- 
dures 58-  A 
see  also  54-A 

55-A 

COUNTY 

Definition;   qualification  of  San  Francisco  as  a  county 

under  §701  of  the  federal  housing  act;  county  identity 

and  function  26-A 

COVENANT 

Building  control;   Market  and  Eddy  Streets  12-A 

COVERAGE 

Infant;   non- coverage  of  infant  "under  Doctor's  care"; 
interpretation  of  language  of  health  service  system  rules     16-A 

CREDIT 

Veterans;   promotional  examination;  charter  HU5  11-A 


CUSTODY 


Minor;   hospitalization;  authority  of  department  of 
social  services  in  absence  of  consent  of  parent  or  guar- 
dian or  court  order  7- A 


CHARTER  SECTIONS 


Year  1966 
Opinion  No 


SECTION  2,  91 

Re  leasing  real  property 

SECTION  k 

Redefinition   of  officers 

SECTION  7 

Re- indefinite  leave  of  absence;  Orville  Wright 

SECTION  9 

Re  delegation  of  powers  to  officials,  boards  and  commis- 
sions 

Re  powers  of  board  of  supervisors 

Re  powers  of  board  of  supervisors  and  removal  of  officers 

SECTIONS  13,72,221+ 

Re  publication  of  budget  in  official  newspaper 

SECTION   18 

Re   powers   of    county   officer  within   city  government 

SECTION  2k 

Re  permits  and  inspections;  limiting  power  to  issue 
licenses 

SECTION  35 

Re  management  and  control  of  police  department  vested 
in  police  commission 

SECTION  35*10 

Re  patrol  special  officers 

SECTIONS  36,91,93 

Re  a  public  body  does  not  have  power  to  grant  privilege 
and  use  of  its  public  buildings  for  use  of  private 
agency 

SECTIONS  1+1, 1+2,1+2. 2 

Re  dispositions  of  park  lands 

SECTIONS  1+7,1+8.1 

Re  San  Francisco  Harbor  properties  and  employees 

SECTION  58 

Re  appointment  of  juvenile  probation  officer 


29-A 

70-A 

9-A 

5 
33-A 
61-A 

3U-A 
26-A 

7-1 

33-A 
73-A 

57-A 
67-A 
20-A 
36-A 


- 


■ 


CHARTER  SECTIONS 


Year  1966 
Opinion  No 


SECTION  69.1 

He  planning  capitol  improvements 

SECTION  72 

Re  use  of  deoartmental  aporopriat ions 

SECTIONS  72,73 

Re  creation  of  new  positions 

SECTION  86 

SECTION  92 

Re  sale  of  real  property  owned  by  city 

SECTION  95 

Re  contract  provisions 

SECTIONS  106 t 95 

Re  disposition  of  plans  for  public  improvement 

SECTION  108 

Re  repair  of  accepted  streets 

SECTION  116 

Re  master  plan 

SECTION  117.2 

Re  creation  of  office  of  zoning  administrator 

SECTION  117.3 

Re  authority  of  board  of  permit  appeals 
see  also 


71-A 
23-A 

3 
29-A 

U7-A 

23-A 

5 
U9-A 
31-A 

k 


h 

6-A 


SECTION  117.3 

Re  limitations  of  board  of  permit  appeals  in  its  ap- 
pellate jurisdiction  when  considering  permit  applica- 
tions disapproved  by  zoning  administrator  2lj.-A 

SECTION  136 

Re  one-for-one  parking  6-A 

SECTIO':    114.0 

Re   appointment    to    civil    service    jobs  3 

SECTION  1U1 

Re  power  of  department  head  to  fill  vacancy  of  chief  pro- 
bation officer  I4.I-A 


■ 


CHARTER  SECTIONS  Year  1966 

Opinion  No 

SECTION  11+2 

Re  holding  of  two  salaried  positions,  Raymond  H.  Lapin         6[j.-A 

SECTION  1U5 

Re  veterans  credit  on  promotional  examinations  11-A 

SECTION  150 

Re  additional  compensation  72-A 

Re  compensation  for  service  75-A 

see  also  9 

Re  wage  paid  for  time  spent  in  city  service;  exception; 

jury  duty  51-A 

SECTION  151 

Re  power  of  board  of  supervisors  to  fix  salaries  by  ord- 
inance       m  U5-A 

SECTION  151.3 

Re  formula  for  wage  scales  9 

Re  wages  of  bus  drivers  3-A 

SECTION  172.1.1 

Re  what  constitutes  a  city  department  70-A 

SECTION  183 

Re  arguments  ooposing  ballot  measures  25-A 


' 


CHIEF  OF  POLICE  Year  1966 

Opinion  No 

PATROL  SPECIAL  OFFTCER 

Peace  officers:   §35.10  re  73-A 

PEACE  OFFICERS 

Parking  controlmen;   authority  to  make  parking  control- 
men  oeace  officers  under  penal  code  $817  or  by  other 
law  10 

QUARANTINE 

Venereal  disease;   authority  of  director  of  public  health 

to  delegate  quarantine  powers  1 

TAX  I  CABS 

Illuminated  signs;   power  of  chief  of  police  to  pass  on 

black  light  illuminated  signs  on  taxicabs  77-A 


CITY  PLANNING  COMMISSION 


Year  1966 

Opinion  :o 


DOGGIE  DINER 

Roof  top  sign;   jurisdiction  of  board  of  permit  appeals 

to  overrule  disapproval  of  sign  application  U 

see  also  21J.-A 


FANTASIA  BAKERY 


Sign;   jurisdiction  of  board  of  permit  appeals  to  over- 
rule disapproval  of  permit  to  erect  a  new  projecting 
sign 


PARKING 


Homes  for  aged;   zoning  administrator  has  sole  juris- 
diction to  waive  individual  parking  requirements;  board 
of  supervisors  has  jurisdiction  to  amend  planning  code 


19- A 


6-A 


CIVIL  SERVICE  COMMISSION 


BAY  AREA  URBAN  LEAGUE 

On-the-job  training  programs;   authority  of  city  to 
contract  with  league 


JANE  CASSEDY 

Probation  officer;   chief  probation  officer,  juvenile 
court;  authority  to  designate  person  to  Derform  duties 
while  on  leave  of  absence 


J4I-A 


HOLIDAYS 

Overtime;   rate  of  pay  where  holiday  falls  on  normal 
day  off 

T£6  PROBATION  OFFICER 
Status  rights 


28-A 
65-A 


TESTIMONY 

City  emoloyees;   payment  of  wages  to c  ity  employees 
testifying  for  plaintiff  against  city  in  wage  dispute 

ORVILLE  WRIGHT 

Leave  of  absence;   termination  of  leave 


51-A 
9-A 


CONTROLLER  Year  1966 

Opinion  No 


DATA  PROCESSING  EQUIPMENT 

Taxation;   lease  of  electronic  data  processing  equip- 
ment 17- A 

SOCIAL  SECURITY  PAYMENTS 

Laguna  Honda;   application  of  lump-sum  payments  to  costs 

of  recipient's  care  at  Laguna  Honda  Home  U2-A 


COUNTY  CLERK  Year  1966 

Opinion  No 


EAIL 

Municipal  court  clerk;   acceptance  of  bail  on  week- 
ends by  clerk  U-A 

RECORDS 

Disposal;   reproduction  necessary  37-A 


-D-  Year  1966 

Opinion  No 


DAMAGES 

Contract  clauses;   enforceable  liquidated  damage  clauses 

in  utilities  contracts  52-A 

DECISION 

Sign  oermit;   board  of  permit  anneals;  illegal  decision         19-A 

DECLARATION 

Penal  assessments;   aoplications  for  equalization  of 

penal  assessments;  propriety  and  manner  of  consideration 

thereof  by  board  of  sunervisors  62-A 

DEFICIENCIES 

Assessments;   procedures  69-A 

see  also  62-A 

DEFINITIONS 

"Comparable  property";   meaning  of  phrase  as  aoplied  to 

assessment  procedures  5U-A 

Elective  officers;   elective  members  of  health  service 

boards  as  officers  of  the  city  and  county  70-A 

Peace  officer;   patrol  soecial  officers  73-A 

Sale,  ourchase;   electronic  data  processing  equipment;  taxa- 
tion 17-A 

State  public  body;   re  sale  of  airspace  above  Mission- 

Barlett  Parking  Plaza  to  San  Francisco  Housing  Authority         15-A 


DELEGATION 

Powers;   power  to  quarantine  for  venereal  disease;  au- 
thority of  the  director  of  public  health  to  delegate 
quarantine  oowers 


DELINQUENCY 

Assessments  55- A 

see  also  58-A 

DEMOLITION 

Sidewalk;   Sterling-Rodriguez  matter;  proposed  revocation 

of  sidewalk  encroachment  permit  13-A 

DENIAL 

Sterling-Rodriguez  matter  13-A 


-D-  Year  1966 

Opinion  No 

DESIGN 

Firehouses;   architectural  competition  for  new  fire- 
houses  23-A 

Plaza  site;   control  of  design  of  building;  Market  and 

Eddy  Streets  12-A 

DESTRUCTION 


Records;   county  clerk;  reproduction  necessary  37-A 

see  also  38-A 

39-A 


DIAMOND  HEIGHTS 

High  school;   power  of  board  of  supervisors  in  re  acqui- 
sition of  school  sites  1^0-A 

DIRECTORS 

Golden  Gateway  Parking  Corporation;   reducing  number  of 

members  of  board  of  directors  of  city  of  San  Francisco 

Golden  Gateway  Parking  Corporation  68-A 

DISAPPROVAL 

Sign  amplication  lj 

Sign  permit;   jurisdiction  of  board  of  permit  appeals  to 
overrule  disapproval  of  permit  to  erect  a  new  pro- 
jecting sign  19-A 

DISCRIMINATION 

Complaints;   human  rights  commission;  investigation  of 

complaints  alleging  discrimination  by  said  commission  and 

by  members  of  board  of  supervisors  I46-A 

Organizations;   membership  in  organization  practicing 
discrimination  as  ground  for  removal  of  public  officer       61-A 

DISEASE 

Contagious  1 


DISPLAY 

Flag;   United  Nations  flag  display  at  War  Memorial  10-A 

DOGGIE  DINER 

Sign  application;   jurisdiction  of  board  of  permit 

anneals  to  overrule  disapproval  of  sign  application  h 

see  also  2I4.-A 

DUTIES 

Grand  Jury;   re  redevelopment  agency  5&-A 


' 


■' 


DIRECTOR  OF  FINANCE  AND  RECORDS  Year  1966 

Opinion  No 

RECORDS 

Disposal:   county  clerk's  records  37-A 

see  also  39-A 


DIRECTOR   OF   PTJELTC   HEALTH 


Year  1966 
Opinion  No 


AUTHORITY 

Quarantine;   power  to  quarantine  for  venereal  disease; 
authority  to  delegate  quarantine  powers 

AUTOMATIC  WASHING  MACHINES 

Pees;   may  department  of  public  health  require  permits 
and  charge  fees  for  automatic  washing  machines  in 
apartment  buildings 

HOSPITAL  KITCHENS 

Inspection;   licensing  and  inspection  of  food  orepara- 
tion  and  serving  facilities  located  within  hospital 
buildings 


U3-A 


DIRECTOR  OF  PUBLIC  WORKS 


Year  1966 
Opinion  No 


CONTRACTUAL  SERVICES 

^edevelooment  agency;   authority  to  oerform  services 
for  city  and  county  In  connection  with  federally  assi: 
ted  code  enforcement  program 


FIREHOTTSES 

Design; 


architectural  competition  for  new  firehouses 


76-A 
23-A 


Year  1966 

Ooinion  No 


EASEMENT 


Sterling-Rodriguez  matter;   sidewalk  encroachment  per- 
mit at  292  Union  Street;  proposed  revocation  of  permit      13-A 

EAST  GERMANY 

Cameras;   purchase  of  equipment  for  police  department 

made  in  East  Germany  1-A 

ECONOMIC  DEVELOPMENT  AGENCY 

Raymond  H.  Lapin;  forfeiture  of  office  by  public  util- 
ities commissioner  who  accepts  salaried  office  in  state 
government  6I4-A 

ECONOMIC  OPPORTUNITY  ACT 


Neighborhood  youth  corps;   right  of  non-citizens  to  par- 
ticipate 32-A 

ECONOMIC  OPPORTUNITY.  COUNCIL 

Grand  Jury;   powers  and  duties  re  60-A 

EDITION 

Official  newspaper;   number  of  copies  of  edition  contain- 
ing city  a  dvertising  which  must  be  distributed  by  offi- 
cial newspaper  3U_A 

ELDERLY 

Housing;   resolution  no  282-66  approving  site  on  18th 
street  between  Church  and  Sanchez  Streets  for  107  low- 
rent  housing  units  for  elderly  persons  13 

ELECTION 

Library  bonds;   proposed  constitutional  amendment 

oroviding  for  6  Of'  instead  of  2/3  vote  on  library  bond 

issue  would  not  apply  to  municipal  election  to  be  held 

in  November  196?  '  2-A 

ELECTIVE  MEMBERS 

Health  service  board;   elective  members  as  officers 
of  the  city  and  county;  what  constitutes  a  city  depart- 
ment in  accordance  with  $172.1.1  of  the  charter; 
limited  tenure  or  temporary  employee  as  elected  member 
of  health  service  board  70- A 


ELECTORS 


Attaches  of  the  municipal  court;   right  to  reside  out- 
side of  San  Francisco  without  retaining  status  as 
electors 


-E-  Year  1966 

Opinion  No 


ELECTRONIC  DATA  PROCESSING  EQUIPMENT 

Taxation;   lease  of  equipment  and  taxation  17-A 

EMPLOYEES 

Testimony;   payment  of  wages  to  city  employees  testi- 
fying for  plaintiff  in  wage  suit  against  city  51-A 

Uniforms;   city  owned  72-A 

Union;   legality  of  written  agreement  between  city  and 
union  regarding  wages  and  working  conditions  of  platform 
employees  of  municipal  railway  9 

EMPLOYEE  ORGANIZATIONS 

Representatives;   time  spent  wh:le  employed  in  city 

service  75-A 

EMPLOYMENT 

Minorities;      authority   of   city   to  contract  with  Bay 
Area  Urban  League   for   on-the-job   training  programs 

ENCROACHMENT 

Sterling-Rodriguez  matter  13-A 

ENFORCEMENT 

Damage  clause;   enforceable  liquidated  damage  clauses 

in  utilities  contracts  52-A 

Police  department  1-A 

ERROR 

Assessments;   fraudulent  assessments;  procedures  58-A 

see  also  Sc-^- 

59-A 

EXAMINATIONS 

Eus  drivers;   medical  examinations  of  bus  drivers  3-A 

Firemen;   medical  examination  as  a  condition  to  ob- 
taining a  class  1  license  2 

Robert  J.  Hare;   veterans'  credit  on  promotional  ex- 
amination; charter  §11+5  11-A 


CIONS 

Roof  top  signs:   jurisdiction  of  board  of  permit  ap- 
peals to  overrule  disaoproval  of  sign  application; 


-E-  Year  1966 

Opinion  No 

EXCEPTIONS 
Roof 

PealS       \j*J      \J  V  c  J.X  u.  x  o      u  j.  oa.yMi  u  v  aa.      <~>-l       o.  .^.1.1      <^  y  <j  j_  j.  v.  ■-»  o  j.  \j  w  , 

Doggie  Diner:  §607(b)  city  planning  code  re  k 

see  also  2\\-k 

EXCISE  TAX  REDUCTION  ACT  OF  1965 

Amusement  tax;   right  of  city  and  county  to  impose; 

right  to  require  amount  of  tax  be  shown  on  admission 

tickets  to  events  using  public  facilities  7 

EXEMPTIONS 

License  2 

Midtown  Park;   welfare;  whether  or  not  a  private  non- 
profit corporation  owning  or  leasing  the  project  could 
claim  tax  exemption  under  the  welfare  exemption  i|8-A 


EXPANSION 


School  site;   power  of  board  of  supervisors  in  re  ac- 
quisition of  school  sites  l+O-A 


EXTENSION 


Equalization  of  assessments;   application  for  equaliza- 
tion of  penal  assessments  62-A 


I 


, 


-F-  Year  1966 

Opinion  No 


FACILITIES 

Hospitals;   licensing  and  insiE  ction  of  food  prepara- 
tion and  serving  facilities  located  within  hosoital 
buildings 

FANTASIA  BAKERY 


Sign;   jurisdiction  of  board  of  permit  appeal  s  to  over- 
rule disapproval  of  permit  to  erect  a  new  projecting  sign     19-A 

FEDERALLY  ASSISTED  CODE  ENFORCEMENT  PROGRAM 

Contractual  services;   redevelopment  agency  to  perform 
for  city  and  county  in  connection  with  enforcement  pro- 
gram 76-A 

FEDERAL  AVIATION  AGENCY 

Airports;   your  file  no  L|.ll-65;  federal ,  state  and  local 
jurisdiction  18-A 

FEDERAL  FUNDS 

Mission  Street  survey;   board  of  supervisors  resolution 
approving  application  of  redevelopment  agency  to  under- 
take surveys  and  plans  for  Mission  Street  survey  area 
and  approving  agency  application  for  advance  of  federal 
funds  50-A 

FEDERAL  HOUSING  ACT 

County  identity;   qualification  of  San  Francisco  as  a 

county  under  §701  of  Act;  county  identity  and  function        26-A 

FEDERAL  TREATY 

Scientific  equipment;   purchase  of  camera  equipment  for 

police  department  made  in  East  Germany  1-A 

FEES 

Automatic  washing  machines;   may  department  of  public 

health  require  permits  and  charge  fees  for  washing 

machines  in  apartment  buildings  i;3-A 

Nursing  care;   care  for  disabled  recipients  8-A 

FILE  NO  266-6c-2 

Plaza  at  Market  and  Eddy  Streets  12-A 

FIRE  EQ'TIP.MEET 

TV  series;   power  or  right  of  board  of  fire  commissioners 

to  grant  privilege  and  use  of  fire  department  equipment       57-A 


-F-  Year  1966 

Opinion  No 

FTREHOUSES 

Competition;   architectural  competition  for  new  fire- 
houses  23-A 

FIREMEN  DRIVERS 

License ;   applicability  of  vehicle  code  ^12801;  to  fire- 
men who  need  class  1  driver's  license;  related  questions      2 

FLAG 

United  Nations;   display  at  War  Memorial  10-A 

FLOWER  STAND 

1199  Clay  Street;   applicability  of  §155  of  public  works 

code  thereto;  your  file  no  206-61|-l  27-A 

FOOD  8 

FORFEITURE 

Raymond  H.   Lapin;      public   utilities   commissioner  who 

accepts    salaried   position  with   state    government  6I4.-A 

FRAUD 

Assessments;   method  of  proceeding;  fraudulent  assess- 
ments 58-A 

FREEWAYS 

Engineering  studies;   power  of  board  of  supervisors  to 
contract  for  engineering  and  other  studies 

Master  plan:   charter  amendments  on  question  of  free- 
ways being  included  in  master  plan  31-A 

"FULLY  RECOVERED" 

Definition;   non-coverage  of  infant  "under  doctor's 

care";  interpretation  of  language  of  health  system  rules     16-A 

FUNCTIONS  26-A 

FUNDS 

Code  enforcement  program  76-A 

School  district;   board  of  supervisors;  power  in  re  acqui- 
sition of  school  sites  1^0-A 

Ulloa  School  annex;   sale  thereof  by  lot,  or  purchase 

thereof  by  retirement  system  for  resale  for  private 

housing  purposes  U7-A 


. 


FIRE  COMMISSION  Year  1966 

Opinion  No 


DRIVER'S  LICENSE 

Firemen  drivers;   applicability  of  vehicle  code  §12801; 
to  firemen  who  need  class  1  driver's  license  and  re- 
lated questions  2 

FIREHOUSES 

Design;   architectural  competition  for  new  f irehouses        23-A 

TV  SERIES 


Eouipment;   oower  or  right  of  board  of  fire  commissioners 
to  grant  privilege  and  use  of  fire  department  equip- 
ment 57-A 


see  also  FIRE  DEPARTMENT 


FIRE  DEPARTMENT  Year  1966 

Opinion  No 


TV  SERIES 


Equipment;   power  or  right  of  fire  commissioners  to 

grant  privilege  and  use  of  fire  department  apparatus         57-A 


see  also  FIRE  COMMISSION 


-G-  Year  1966 

Opinion  No 

GARAGE 

Chinese  playground;   construction  and  leasing  of  pub- 
lic parking  facility  under  city  playground  67-A 

Golden  Gateway  Parking  Corporation  68-A 

GIANTS 

Amusement  tax;   right  of  city  and  county  to  impose; 

right  to  require  amount  of  tax  be  shown  on  admission  tickets 

to  events  using  public  facilities  7 

GOLDEN  GATE  PARK 

Studies;   power  of  board  of  supervisors  to  contract  for 
engineering  or  other  studies 

GOLDEN  GATEWAY  PARKING  CORPORATION 

Directors;   reducing  numbers  of  members  of  board  of 

directors     .  68-A 

GOVERNMENT  CODE 

Section  3500  et  seq;  re  employee  organizations  75-A 

Section  Ij.300  etc;  purchase  of  camera  equipment  for  police 
department  made  in  East  Germany  1-A 

Section  69503  re  destruction  of  records  37-A 

Section  711i|0.1;  attaches  of  municipal  court:  right  to 

reside  outside  of  San  Francisco  without  retaining  status 

as  electors  6 

Sections  72052  &  72052.5  re  destruction  of  records  38-A 

GRIEVANCE 

Definition;   legality  of  written  agreement  between  city 

and  union  regarding  wages  and  working  conditions  of 

platform  employees  of  municipal  railway  9 

GUARDIAN 

Minor;   custody  of  minor;  hospitalization;  authority 

of  department  of  social  service  in  absence  of  consent 

of  parent  or  guardian  or  court  order  7-A 


GENERAL  MANAGER  OP  PUBLIC  UTILITIES  Year  1966 

Opinion  No 


BOND  ISSUES 


Public  funds;   support  of  utilities  bond  issues  by- 
use  of  utilities  funds  or  service  of  utilities  personnel    53-A 


DAMAGE  CLAUSES 


Contracts;   enforceable  liquidated  damage  clauses  in 

utilities  contracts  52-A 

EXAMINATIONS 

Bus  drivers;   medical  examinations  for  bus  drivers  3-A 

TRANSPORT  WORKERS  UNION 

Agreement;   legality  of  written  agreement  between  city 

and  union  regarding  wages  a  nd  working  conditions  of 

platform  employees  of  the  municipal  railway  9 


GRAND  JURY  Year  1966 

Ooinion  No 


ECONOMIC  OPPORTUNITY  COUNCIL 

Powers  and  duties  of  Grand  Jury  re  60-A 

REDEVELOPMENT  AGENCY 

Powers  and  duties  of  Grand  Jury  re  56-A 


Year  1966 
Opinion  No 


HALL  OF  JUSTICE 

Bail;   acceptance  of  bail  on  weekends  by  municipal 

court  clerk  U-A 

ROBERT  J.  HARE 

Credit;   veterans'  credit  on  promotional  examination; 

§1U5  11-A 

HEALTH  CODE 

Section  73;   procedures  for  quarantine  for  venereal  dis- 
ease 1 

HEARING 

Citation;   shopping  cart  ordinance  30-A 

Employee  representative;   activity  during  working  hours     75-A 

Equalization;  .  deficiency  assessments  55-A 

HOLIDAYS 

Overtime;   rate  of  pay  where  holiday  falls  on  normal 

day  off  28-A 

HOME  NTTBSING  CARE 

Disabled  recipient;   fees  for  nursing  and  attendant  ser- 
vices for  disabled  recipients  8-A 

HOMES  FOR  AGED 

Parking;   zoning  administrator  has  sole  jurisdiction  to 
waive  individual  parking  requirements;  board  of  super- 
visors has  jurisdiction  to  amend  planning  code  6-A 

HOSPITAL 

Definition;  kitchen;  licensing  and  inspection  of  food 
preparation  and  serving  facilities  located  within  hos- 
pital buildings  8 

HOSPITALIZATION 

Minor;   custody  of  minor;  authority  of  department  of 

social  services  in  absence  of  consent  of  parent  or 

guardian  or  court  order  7-A 

HOUSING 

Airspace;   sale  of  airspace  over  Mission- Barlett  Park- 
ing plaza  to  San  Francisco  Housing  Authority  to  be  used 
for  construction  of  low  cost  housing  units  l^-.A 


■ 


' 


-H- 


Year  1966 
Opinion  No 


HOUSING 

Low- rent;      validity  and   regularity  of  adoption  of  res- 
olution no   510-65  approving   increase   of  units   in   the 
construction  of  additional   low-rent   aoartments;    Alice 
Griffith  Annex,    cal   1-18(8) 

see  also 


12 
11 
13 
21-A 


Midtown  Park: 
facility 


conversion  to  moderate  income  housi  ng 


HOUSING  CODE 

Modifications;   power  of  board  of  supervisors  to  delegate 
to  chief,  bureau  of  fire  prevention  and  public  safety, 
authority  to  waive  or  modify  requirements  of  housing  code 


29-A 


35-A 


HEALTH  SERVICE  BOARD  'ear  1966 

Opinion  No 


MEMBERS 


Officers  of  the  city  and  county;  what  constitutes  a 
city  department  in  accordance  with  charter  $172.1.1: 
limited  tenure  or  temporary  employee  as  elected  mem- 
ber of  health  service  board  70-A 


see  also  HEALTH  SERVICE  SYSTEM 


HEALTH  SERVICE  SYSTEM  Year  1066 

Opinion  No 


^Under  doctor's  car*";   non-coverage  of  infant;  inter- 
pretation of  language  of  health  service  system  rules  16-A 


see  also  HEALTH  SERVICE  BOARD 


' 


HOUSING  AUTHORITY  Year  1966 

Opinion  No 


AIRSPACE 

Sale;   sale  of  airspace  over  Mlssion-Barlett  Plaza 

to  housing  authority  to  be  used  for  construction  of 

low  cost  housing  units  15-A 

LOW- RENT  HOUSING 

Resolution  no  156-65;   approving  change  of  location         11 
see  also  13 

12 
12-A 


HUMAN  RIGHTS  COMMISSION  Year  1966 

Opinion  Ho 

DISCRIMINATION 

Investigation;   complaints  alleging  discrimination  by- 
said  commission  and  by  members  of  board  of  supervisors       I46-A 


-I-  Year  1966 

Opinion  No 

IDENTIFICATION 

County  within  city;   qualification  of  San  Francisco  as 
county  under  §701  of  Federal  housing  Act;  county  identi- 
ty and  function  26-A 

IMPOSITION 

Amusement  tax;   right  of  city  and  county  to  impose; 

right  to  require  amount  of  tax  be  shown  on  admission 

tickets  to  events  using  public  facilities  7 

IMPROVEMENTS 

Pioche  Street;   power  of  board  to  amend  legislation  oro- 
viding  for  improvement  thereof;  acceptance  of  same  for 
maintenance  by  city  and  county  1+9-A 

INCOME 

Recipient;   application  of  lump-sum  social  security  pay- 
ments to  costs  t of  recipient's  care  at  Laguna  Honda  Home      \\2-k 

INCREASES 

Nurses;   request  of  California  Nurses  Association  con- 
cerning increase  in  the  rate  of  pay  for  the  nursing 
classification  i+5-A 

INFANT  16-A 

INFORMATION 

Contract;   power  of  board  of  supervisors  to  contract  for 
engineering  or  other  studies  5 

INNER  MISSION  REDEVELOPMENT  AREA 

Approval;   Mission  council  on  redevelopment  66-A 

INPATIENTS 

Mail;   censoring  mail  of  inpatients  receiving  psychia- 
tric care  at  San  Francisco  General  Hospital  5-A 

INSPECTION 

Hospital  eating  facilities;   licensing  and  inspection  of 
food  preparation  and  serving  facilities  located  within 
hospital  buildings  8 

INSURANCE  CODE 

Sections  1231*0  to  121*12  re  title  companies  63-A 

3 FETATION 
"T,nder  doctor's  care";   health  service  system;  non-cov- 
erage of  infant  16-A 


-I-  Year  1966 

Opinion  No 

INVESTIGATIONS 

Discrimination;   human  rights  commission;  investigation 
of  complaints  alleging  discrimination  by  said  commis- 
sion and  by  members  of  board  of  supervisors  1+6-A 

Grand  Jury  re  economic  opportunity  council  60-A 

Grand  Jury  re  redevelopment  agency  56-A 


-J-  Year  1966 

Opinion  No 

JURISDICTION 

Airports;   federal,  state  and  local  18-A 

Board  of  permit  apoeals;   jurisdiction  to  overrule  dis- 

aoDroval  of  permit  to  erect  a  new  projecting  sign  19-A 

Board  of  supervisors;   jurisdiction  to  amend  planning 

code  6-A 

San  Francisco  Port  Authority;   absorption  of  state  harbor 

police  into  San  Francisco  police  department  20-A 

Title  companies;   jurisdiction  if  any  of  the  city  and 

county  63-A 

Zoning  administrator;   sole  jurisdiction  to  waive  indi- 
vidual parking  requirement  at  homes  for  aged  6-A 

JURY  DUTY 

Compensation;   payment  of  wages  to  city  employees  testi- 
fying for  plaintiff  in  wage  suit  against  city  5l-A 

JUVENILE  COURT  LAW 

Section  575  36-A 

JUVENILE  PROBATION  OFFICER 


Appointment;   law  applicable  to  appointment  and  removal      36-A 


JUVENILE  COURT  Year  1966 

Opinion  No 

JANE  CASSEDY 

Succession;   chief  probation  officer;  authority  to 

designate  person  to  perform  duties  while  on  leave  of 

absence  Ijl-A 

PROBATION  OFFICER 

Appointment;   law  applicable  to  appointment  and  re- 
moval of  juvenile  probation  officer  36-A 


' 


JUVENILE   JUSTICE  COMMISSION  Year   1966 

Ot>inion  No 

PROBATION  OFFICER 

Law  apnlicable  to  appointment  and  removal  of  probation 

officer  36-A 


Year  1966 
Opinion  No 


KITCHENS 

Ho 
ti 
buildinps 


WS 

Hospitals;   licensing  and  inspection  of  food  prepara- 
tion and  serving  facilities  located  within  hospital 
buildinps 


Year  1966 
Opinion  'o 


LAG UNA  HONDA 

Payments;   application  of  lump-sum  social  security  pay- 
ments to  costs  of  recipients  care  a t  Laguna  Honda 

RAYMOND  H.  LAPIN 

Conflict  of  positions;   forfeiture  of  office  by  public 
utilities  commissioner  who  accepts  salaried  office  in 
state  government 

LEASE 

Electronic  data  processing  equipment 

Midtown  Park;   possibility  of  leasing  a  housing  project 
and  then  subleasing  the  project  for  the  purpose  of  oper- 
ating a  moderate  income  housing  facility 

Parking  facility;   Chinese  playground;  construction 
and  leasing  of  oublic  parking  facility  under  city  play- 
ground 

LEAVE  OF  ABSENCE 

Probation  officer;   authority  to  designate  person  to 
perform  duties  while  on  leave  of  absence 

Orville  Wright;   termination  of  indefinite  leave 

LEGISLATION 

Civic  design  advisory  committee;   legislation  creating 
committee;  possible  conflict  with  existing  law 

Pioche  Street;   power  of  board  of  suoervisors  to  amend 
legislation  providing  for  improvement  thereof;  accep- 
tance of  same  for  maintenance  by  city  and  county 

LIERAKY  BOND  ISSUE 

Vote;   proposed  constitutional  amendment  providing  for 
bQffc   instead  of  2/3  vote  on  library  bond  issue  would 
not  apply  to  municipal  election  to  be  held  in  Nov  1967 


LICENSE 


Automatic  laundry;   may  department  of  public  health 
require  permits  and  charge  fees  for  automatic  washing 
machines  in  apartment  buildings 

Bus  drivers;   medical  examinations  required  for  licenses 


U2-A 

6U-A 
17-A 

29-A 

67-A 

Ul-A 

9-A 

71-A 
U9-A 

2-A 


U3-A 
3-A 


. 


Year  1966 
Opinion  >:o 


LICENSE 

Firemen  drivers;   applicability  of  vehicle  code  §12801; 
to  firemen  who  need  class  1  driver's  license  and  related 
questions  2 

Hospital  kitchens;   licensing  and  inspection  of  food  pre- 
paration and  serving  facilities  located  within  hospital 
buildings  8 

Signs;   proposed  license  tax  on  signs;  constitutional- 
ity thereof  Uk-& 

LIMITATIONS 

Damage  clauses;   enforceable  liquidated  damage  clauses 

in  utilities  contracts  52-A 

Police  dogs;  power  of  board  of  supervisors  to  enact  or- 
dinance restricting  use  of  police  dogs  by  police  depart- 
ment 33-A 

LIMITED  TENURE 

Health  service  board;   limited  tenure  or  temporary  em- 
ployee as  elected  member  of  health  service  board  70-A 

LIQUIDATED  DAMAGE  CLAUSES  52-A 

LOANS 

Federal;   authority  of  San  Francisco  redevelopment  agency 

to  perform  contractual  services  for  the  city  and  county 

in  connection  with  federally  assisted  code  enforcement 

program  76-A 

LOW  COST  HOUSING 

Airspace;   sale  of  airspace  above  Miss ion-Barlett  parking 
plaza  to  San  Francisco  housing  authority  to  be  used  for 
construction  of  low  cost  housing  units  15-A 

LOW  RENT  HOUSING 

M^dtown  Park;   conversion  of  project  to  a  moderate  in- 
come housing  facility  i|8-A 
see  also  29-A 

11 
12 
13 
15-A 

21-A 


LIBRARY  COMMISSION  Year  1966 

Opinion  No 

ASSEMELY  CONSTITUTIONAL  AMENDMENT  NO  8 

Bond  issue;   proposed  constitutional  amendment  providing 

for  60'r.'  instead  of  2/3  vote  on  library  bond  issue  would 

not  apply  to  election  to  be  held  November  1967  2-A 


Year  1966 
Opinion  No 


MAIL 

Patients;   censoring  mail  of  inpatients  receiving 

psychiatric  care  at  San  Francisco  General  Hosoital  0-A 

MAINTENANCE 

Pioche  Street;   power  of  board  to  amend  legislation  pro- 
viding for  improvement  thereof;  acceptance  of  same  for 
maintenance  by  city  and  county  1+9-A 

MARKET  AND  EDDY  STREETS 

Plaza  site;   control  of  design  of  building  12-A 

MEDTCAL  CARE 

Disabled  recipients;   fees  for  nursing  and  attendant 

services  for  disabled  recipients  8-A 

MEDICAL  REPORT 

Firemen;   applicability  of  vehicle  code  §12801+  to  fire- 
men who  need  class  1  driver's  license;  related  questions     2 

MEDICARE 

Transportation  of  patients;   servicar  of  Oakland  69-A 

MEMBERSHIP 

Employee  organization;   discrimination  as  ground  for 

removal  of  public  officer  6l-A 

KENNETH  F.  MERPORT 

Servicar  of  Oakland  69-A 

MICRO-FILM 

Records;   reproduction  of  county  clerk's  records  37-A 

MIDTOWN  PARK 

Moderate  income  housing;   conversion  of  "iidtown  Park        29-A 
see  also  I4.8-A 

MILITARY  PERSONNEL 

Transportation;  restriction  UDon  operation  of  passen- 
ger buses  on  Cervantes  Blvd,  K.arina  Blvd.  and  portions 
of  Bay  Street;  Smith's  Transit  Lines  78-A 

MINOR 

Hospitalization;   authority  of  department  of  social 

services  in  absence  of  consent  of  parent  or  guardian 

or  court  order  7-A 


■ 


■ 


' 


-M-  Year  1966 

Opinion  No 

MINORITY  GROUPS 

Training;   authority  of  c  ity  to  contract  with  Bay  Area 

Urban  League  for  on-the-job  training  Drograms  3 

MISCONDUCT 

Grand  Jury;   powers  and  duties  of  grand  jury  with  res- 
pect to  redevelopment  agency  56-A 

MISS ION- BARLETT  PARKING  PLAZA 

Airspace ;   sale  of  airspace  above  parking  plaza  to 
San  Francisco  Housing  Authority  to  be  used  for  construc- 
tion of  low  cost  housing  units  15-A 

MISSION  COUNCIL  ON  REDEVELOPMENT  66-A 

Resolution;   board  of  supervisors  approving  resolution 
application  of  agency  to  undertake  surveys  and  plans 
for  Mission  Street  survey  area  and  approving  agency         &&-A 
application  for  advance  of  federal  funds  o,l$.o   50-A 

MODERATE  INCOME  HOUSING  29- A 

MODIFICATIONS 

Housing  code;   power  of  board  of  supervisors  to  dele- 
gate to  chief,  bureau  of  fire  prevention  and  public 
safety,  authority  to  waive  or  modify  requirements  of 
housing  code  35-A 

Tests  3 

MUNICIPAL  CODES 

Airports;   federal,  state  or  local  jurisdiction;  your 

file  no  4ll-65  18-A 

MUNICIPAL  COURT  CLERK 


Bail;   acceptance  of  bail  by  clerk  1+-A 

MUNICIPAL  RAILWAY  CARMEN'S  UNION 

Agreement ;   legality  of  written  agreement  between  city 

and  union  regarding  wages  and  working  conditions  of 

platform  employees  of  municipal  railway  9 


MAYOR  Year  1966 

Opinion  No 

GOLDEN  GATEWAY  PARKING  CORPORATION 

Directors;   reducing  number  of  members  of  board  of 

directors  of  parking  corporation  68-A 

RAYMOND  H.  LAPIN 

Conflict  of  position;  forfeiture  of  office  by  public 
utilities  commissioner  who  accepts  salaried  office  in 
state  government  6I4.-A 

SAN  FRANCISCO  AS  A  COUNTY 

Qualification;   $701  of  the  federal  housing  act; 

county  identity  and  function  26-A 


MUNICIPAL  COURT  Year  1966 

Opinion  No 

RECORDS 

Destruction  38-A 


RESIDENCE 


Attaches;   right  to  reside  outside  of  Sqn  Francisco; 
without  retaining  status  of  elector 


MUNICIPAL  RAILWAY 


Year  1966 
Opinion  No 


EXAMINATIONS 

Bus  drivers;   medical  examinations  for  bus  drivers 

PROPOSITION  E 

Funds;   support  of  utilities  bond  issues  by  use  of  util- 
ities funds  or  service  of  utilities  personnel 

TRANSPORT  WORKERS  UNION 

Agreement;   legality  of  written  agreement  between  city 
and  union  regarding  wages  and  working  conditions  of 
platform  employees  of  municipal  railway 


3-A 


53-A 


-N-  Year  1966 

ODinion  No 


NATIONAL  NEON  COMPANY 

Fantasia  Bakery;   jurisdiction  of  board  of  permit  appeals 
to  overrule  disapproval  of  permit  to  erect  a  new  pro- 
jecting sign  19-A 

NEGLIGENCE 

Firemen  drivers;   applicability  of  vehicle  code  §12801; 
to  firemen  who  need  class  1  driver's  license  and  re- 
lated questions  2 

NEGOTIATIONS 

Union;   legality  of  written  agreement  between  city  and 
union  regarding  wages  and  working  conditions  of  platform 
employees  of  the  municipal  railway  9 

NEIGHBORHOOD  YOUTH  CORPS 

Noncitizens;   right  of  noncitizens  to  participate  32-A 

NONCITIZENS  32-A 

NONPROFIT  CORPORATION 

Midtown  Park;   conversion  to  moderate  income  housing        I4.8-A 
see  also  29-A 

NOTICE 

Sign  ordinance;   comprehensive  sign  ordinance;  notice  to 

property  owners  of  provisions  thereof;  validity  of 

amortization  periods  set  forth  therein  7I4.-A 


-0-  Year  1966 

Oninion  No 


OFFICIAL  NEWSPAPER 

City  advertising;   number  of  conies  of  edition  contain- 
ing city  advertising  which  must  be  distributed  by  of- 
ficial newspaper  3^-A 

OFFICIALS 

Misconduct;   powers  and  duties  of  grand  jury  with  res- 
pect to  economic  opportunity  council  60-A 
see  also  61-A 

OFF-STREET  PARKING 

Homes  for  aged;   zoning  administrator  has  sole  juris- 
diction to  waive  individual  parking  requirements  6-A 

0 'MARIE  v  CUNIFFE,  et  al 

Elective  members,  health  s ervice  board;   what  constitutes 

a  city  department  70-A 

1199  CLAY  STREET      "  27-A 

ON-THE-JOB  TRAINING  PROJECT 

Contract;   authority  of  city  to  contract  with  Eay  Area 

Urban  League  for  on-the-job  training  programs  3 


ORDINANCE 


Art.  6;  sign  ordinance;   jurisdiction  of  board  of  permit 

appeals  to  overrule  disapproval  of  permit  to  erect  a 

new  projecting  sign  19-A 

Housing  code;  approval  of  modifications  of  housing  code     35-A 

Police  dogs;   power  of  board  of  supervisors  to  enact 
ordinance  restricting  use  of  police  dogs  by  police  de- 
partment 33-A 

Shopping  cart;   file  no  38I4.-65  30-A 

Sidewalk  flower  stand;   1199  Clay  Street;  applicability 

of  public  works  code  thereto  27-A 

Sign;   comprehensive  sign  ordinance;  notice  to  property 

owners  of  provisions  thereof;  validity  of  amortization 

periods  set  forth  therein  7U-A 

Sign;   jurisdiction  of  board  of  permit  appeals  to  over- 
rule disapproval  of  sign  application;  Doggie  Diner  U 

see  also  2l|-A 


-0-  Year  1966 

Opinion  No 

OVERTIME 

Holidays;   rate  of  pay  where  holiday  falls  on  normal 

day  off  28-A 

OWNERSHIP 

Uniforms;   furnishing  of  uniforms  to  employees  by  the  city 

and  county  72-A 


-p- 


PANHANDLE  FREEWAY 

Studies;   power  of  board  of  supervisors  to  contract  for 
engineering  or  other  studies 

PARKING 


Homes  for  aged;   zoning  administrator  has  sole  juris- 
diction to  waive  individual  parking  requirements;  board 
of  supervisors  has  jurisdiction  to  amend  planning  code       6-A 

PARKING  CONTROLMEN  10 

PARKING  FACILITY 

Chinese  playground;   construction  and  leasing  of  public 

parking  facility  under  city  playground  67-A 

PARTICIPATION  50-A 

Neighborhood  Youth  Corps  programs;   right  of  nonciti- 

zens  to  participate  32-A 

PASSENGER  BUSES 

Smith's  Transit  Lines;  restrictions  upon  operations  of 

buses  on  Cervantes  Blvd,  Marina  Elvd  and  portions  of 

Bay  Street  78-A 

PATIENTS 

Mail;   censoring  mail  of  inpatients  receiving  psychia- 
tric care  at  San  Francisco  General  Hospital  5-A 

PATROL  SPECIAL  OFFICERS 

Section  ^17;   as  oeace  officers  73-A 

PAYMENTS 

Medical  examination;   medical  examinations  for  bus 

drivers  3-A 

Servicar  of  Oakland  69-A 

Social  Security;   application  of  lump-sum  payments  to 

costs  of  recipients'  care  at  Laguna  Honda  U2-A 

Testimony;   payment  of  wages  to  city  employees  testi- 
fying for  plaintiff  in  wage  suit  against  city  51-A 

PEACE  OFFICERS  73-A 

Harbor  police;   absorption  of  state  harbor  police  into 

San  Francisco  police  department  20-A 


. 


) 


• 


-p- 


Year  1966 
Opinion  "o 


PEACE  OFFICERS 

Parking  controlmen;   authority  to  make  parking  con- 
trolmen peace  officers  under  penal  code  §817  or  by 
other  law 

PEEBLES  y s  CITY  AND  COUNTY  OF  SAN  FRANCISCO 
T56  Probation  officer 


PENAL  ASSESSMENTS 
Procedures 


PENAL  CODE 


see  also 


Section  817 

Section  k^hl      theft;  shopping  cart  ordinance 

PENALTY 

Liquidated  damage  clause;   utilities  contracts 

PERMANENT  RESIDENT 

Defined;   neighborhood  youth  corps  programs;  right  of 
noncitizens  to  particioate 

PERMITS 

Automatic  laundry;  may  department  of  public  health  re- 
quire permits  and  charge  fees  for  automatic  washing  ma- 
chines in  apartment  buildings 

Inspection;   hospital  facilities;  licensing  and  in- 
spection of  food  preparation  and  serving  facilities  lo- 
cated within  hospital  buildings 

Revolving  sign;   jurisdiction  of  board  of  permit  anneals 
to  overrule  disapproval  of  sign  application;  Doggie  Diner 

see  also 

Sign;   new  projecting  sign;  Fantasia  Bakery 

Sterling-Rodriguez  na  tter;   sidewalk  encroachment  permit 
at  292  Union  Street;  proposed  revocation 

PIOCHE  STREET 

Improvement;  power  of  board  to  amend  legislation  pro- 
viding for  improvement  thereof:  acceptance  of  same  for 
maintenance  by  city  and  county 


10 
65-A 


59-A 
62-A 


10 
30-A 

52-A 
32-A 

U3-A 

8 
h 

21+-A 
19- A 

13-A 
U9-A 


-P-  Year  1966 

Opinion  No 

PLATFORM  EMPLOYEES 

Union  agreement;   legality  of  written  agreement  between 

city  and  union  regarding  wages  and  working  conditions 

of  olatform  employees  of  municipal  railway  9 

PLAYGROUND 

Garage;   construction  and  leasing  of  public  parking  facil- 
ity under  city  playground;  Chinese  playground  67-A 

PLAZA  SITE 

Market  and  Eddy  Streets  12- A 

POLICE  CODE 

Section  1075  re  servicar  of  Oakland  69-A 

Section  1121  re  regulations  governing  motor  vehicles 

for  hire  77-A 

Section  H83  re  restriction  on  passenger  bus  ooeration         78-A 

POLICE  DOGS 

Restrictions;   power  of  board  of  supervisors  to  enact 
ordinance  restricting  use  of  police  dogs  by  police  depart- 
ment 33-A 

"POLICEMAN  OF  A  CITY  OR  TOWN" 

Patrol  snecial  officer  73-A 

POLICE  POWERS 

Board  of  supervisors;   control  of  design  of  building  at 

Market  and  Eddy  Streets  12-A 

San  Francisco  Port  Authority  20-A 

POWERS 

Board  of  supervisors;   modification  of  housing  code  35-A 

Contractual;   power  of  board  of  supervisors  to  contract 

for  engineering  or  other  studies  5 

Director  of  public  health;   authority  to  delegate  quaran- 
tine oowers  1 

Grand  Jury;   powers  and  duties  with  regard  to  economic 

opDortunity  council  60-A 

Grand  Jury;   re  redevelopment  agency  56-A 


■  P-  Year  1966 

Opinion  No 


PRE-EMPTION 


Title  companies;   local  vs  state  regulation;  jurisdic- 
tion if  any  of  the  city  and  county  of  San  Francisco  63-A 

PREMIUM  PAY 

Holidays;   overtime  rate  of  pay  where  holiday  falls  on 

normal  day  off  28-A 

PREREQUISITE  U9-A 

PRIVATE  HOUSING 

Ulloa  school  annex;   sale  thereof  by  lot,  or  purchase 

thereof  by  retirement  system  for  resale  for  private 

housing  purposes  U7-A 

PRIVATE  OWNERSHIP 

Low  rent  housing^  21-A 

PRIVILEGE 

57-A 

PROBATION  OFFICER 

Leave  of  absence;   chief  probation  officer,  juvenile 

court;  authority  to  designate  person  to  perform  duties 

while  on  leave  of  absence  i|l-A 

Status;   rights  of  T06  probation  officer  65-A 

PROCEDURES 

Airports;   federal,  state  and  local  jurisdiction;  your 

file  no  1+11-65  18-A 

Assessments;   "comparable  property  similarly  situated"       Ch-A 

see  also  59-A 

55-A 
58-A 

Redevelopment  plan;   approval  of  Mission  council  on 
redevelopment  66-A 

PROGRAMS 

On-the-job  training;   authority  of  city  to  contract  with 

Bay  Area  Urban  League  for  on- tie- job  training  programs        3 

PROHIBITION 

Purchases  from  satellite  nations;   camera  equipment  for 

police  department  made  in  east  Germany  1-A 


-P-  Year  1966 

Opinion  No 

PROJECTION  19-A 

PROPERTY   OWNERS 

Amortization  periods  71+-A 

PROPOSALS 

Mission  Street  redevelopment;   board  of  supervisors  ap- 
proving application  of  redevelopment  agency  to  under- 
take surveys  and  plans  for  Mission  Street  survey  area 
and  approving  agency  application  for  advance  of  federal 
funds  50-A 

PROPOSITIONS  A  &  B 

Funds;   support  of  bond  issues  by  use  of  utilities  funds 

or  services  of  utilities  personnel  53-A 

PROTECTIVE  DEVICES 

Modification;   power  of  board  of  supervisors  to  dele- 
gate to  chief,  bureau  of  fire  prevention  and  public 
safety  authority  to  waive  or  modify  requirements  of 
housing  code  35>-A 

PROVISIONS 

Sign  ordinance;   notice  to  property  owners  of  provisions 

thereof  7i|-A 

PUBLICATION 

Official  advertising;   number  of  copies  of  edition  con- 
taining city  advertising  which  must  be  distributed  by 
official  newspaper  3U-A 

PUBLIC  EMPLOYEES  9 

PUBLIC  HEARING  50-A 

PUBLIC  LAW  89-97  U2-A 

PUBLIC  MONEYS  <3-A 

PUBLIC  OFFICER 

Removal;   membership  in  organization  practicing  dis- 
crimination as  ground  for  removal  of  public  officer  61-A 

"PUELIC  PARK  OR  SQUARE" 

Definition  67- A 


f 


-P-  Year  1966 

Opinion  No 

PUBLIC  PURPOSE 

TV  series;   power  or  right  of  board  of  fire  commissioners 

to  grant  privilege  and  use  of  fire  department  equipment      57-A 

PUBLIC  WORKS  CODE 

Section  155;   re  sidewalk  flower  vending  stands  27-A 

PUBLIC  LAUNDRY  1|3-A 


POLICE  COMMISSION  Year  1966 

Opinion  No 

SERVICAR  OF  OAKLAND 

Medicare;   transportation  of  medicare  passengers  69-A 


see  also  POLICE  DEPARTMENT 


POLICE  DEPARTMENT  Year  1966 

Opinion  No 

CAMERA  EQUIPMENT 

Purchase;   equipment  made  in  east  Germany  1-A 

PATROL  SPECIAL  OFFICERS 

Peace  officers;   charter  §35-10  re  73-A 

PEACE  OFFICERS 

Parking  controlmen;   authority  to  make  Darking  control- 
men  peace  officers  under  penal  code  5817  or  by  other 
law  10 

STATE  HARBOR  POLICE 

Absorption  of  state  harbor  police  into  San  Francisco 

police  deoartment  20-A 


see  also  POLICE  COMMISSION 


PUBLIC  HEALTH  DEPARTMENT  Year  1966 

Opinion  No 

JTOMATIC  WASHING  MACHINES 

Fees;   may  department  of  public  health  require  permits 

and  charge  fees  for  automatic  washing  machines  in 

apartment  buildings  i+3-A 

)SPITAL  KITCHENS 

Inspection;   licensing  and  Inspection  of  food  prepara- 
tion and  serving  facilities  located  within  hospital 
buildings  8 

tIL 

Censoring;   censoring  mail  of  inpatients  receiving  osy- 

chiatric  care  at  San  Francisco  General  Hospital  5-A 


■ 


PUBLIC  UTILITIES  COMMISSION  Year  1966 

Opinion  No 


EOND  ISSUES 

Funds;   support  of  utilities  bond  issues  by  use  of  util- 
ities funds  or  service  of  utilities  personnel  53-A 

DAI  /GE  CLAUSES 

Contracts;   enforceable  liquidated  damage  clauses  in 

utilities  co  ntracts  52-A 

RAYMOND  H.LAPIN 

Conflict  of  positions;   forfeiture  of  office  by  public 

utilities  commissioner  who  accepts  salaried  office  in 

state  government  6I|-A 

NEIGHBORHOOD  YOUTH  CORPS  PROGRAMS 

Noncitizens  participation  32-A 

TRANSPORT  WORKERS  UNION 


Agreement;   legality  of  agreement  between  city  and  union 
regarding  wages  and  working  conditions  of  platform  em- 
ployees of  the  municipal  railway 


■ 


' 


PURCHASER  OP  SUPPLIES  Year  1966 

Opinion  No 

CAMERA   EQUIPMENT 

Purchase;      equipment  made    in  east   Germany  1-1 


-Q-  Year  1966 

Opinion  No 


VILIFICATIONS 


San  Francisco  as  a  county;   ^701  federal  housing  act; 

county  identity  and  function  26-A 

QUARANTINE 

Venereal  disease;   authority  of  director  of  oublic 

health  to  delegate  quarantine  powers  1 


-R-  Year  1966 

Opinion  No 

RAPID  TRANSIT 

Resolution;   legality  of  proposed  resolution;  rerout- 
ing of  system  22-A 

RATE  OF  PAY 

Nurses;   request  of  California  Nurses  Association  con- 
cerning increase  in  the  rate  of  pay  for  the  nursing 
classification  U5-A 

Overtime;   pay  where  holiday  falls  on  normal  day  off         28-A 

REBUTTAL 

Ballot  argument;   right  of  board  of  supervisors  to 

check  accuracy  of  negative  argument;  no  right  to  permit 

rebuttal  2£-A 

RECIPIENTS 

Home  nursing  care;   fees  for  services  for  disabled  re- 
cipients 8-A 

Social  security  payments;   application  of  lumo-sum  pay- 
ments to  costs  of  recipient's  care  at  Laguna  Honda  1+2-A 

RECOGNITION 

County  of  San  Francisco;   qualification  of  San  Francisco 
as  a  county  under  §701  of  the  federal  housing  act;  county 
identity  and  function  26-A 

RECORDS 

Destruction;   county  clerk's  records  37-A 

see  also  38-A 

39-A 

REDEVELOPMENT  50-A 

REDUCTION 

Directors;   Golden  Gateway  Parking  Corporation  68-A 

Taxes;   Midtown  Park  project  I4.8-A 

REGULATION 

Mail;   censoring  mail  of  inpatients  receiving  psychia- 
tric care  at  San  Francisco  General  Hospital  5-A 

Peace  officers;   authority  to  make  parking  controlmen 

peace  officers  under  oenal  code  $817  or  by  other  law         10 


■ 


-R- 


Year  1966 
Opinion  No 


CC-ULATION 

Public  launderies;  health  code  §35>U;  rosy  department 
of  public  health  require  permits  and  charge  fees  for 
automatic  washing  machines  in  apartment  buildings 

Title  companies;   jurisdiction  if  any  of  the  city  and 
county  of  San  Francisco 


f^hfaring 


Doggie  Diner;   jurisdiction  of  board  of  permit  anneals 
to  overrule  disapproval  of  sign  application 

RELEASE 

Minor;   hospitalization;  authority  of  department  of 
social  services  in  absence  of  consent  of  parent  or 
guardian  or  court  order 

RELOCATION  SERVICES   " 


Redevelopment  agency;   service  to  property  owners 
10VAL 


Discrimination;   membership  in  organization  practicing 
discrimination  as  ground  for  removal  of  public  officer 

Juvenile  probation  officer;   law  applicable  to  appoint- 
ment and  removal  of  juvenile  probation  officer 

"REMOVAL  FOR  CAUSE" 


RENEWAL 


Leave  of  absence; 
Orville  Wright 


termination  of  indefinite  leave; 


RENEWAL  STUDY 


Mission  Street;   board  of  supervisors  approving  appli- 
cation of  redevelopment  agency  to  undertake  surveys 
and  plans  for  Mission  Street  survey  area  and  approving 
agency  application  for  advance  of  federal  funds 


RENTALS 


Midtown  Park; 
facility 


conversion  to  moderate  income  housing 


REPEAL 


Taxes  on  admissions;  amusement  tax;  right  of  c  ity  to 
impose;  right  to  reauire  amount  of  tax  be  shown  on  ad- 
mission tickets  to  events  using  public  facilities 


i+3-A 
63-A 


7-A 
76-A 

61-A 

36-A 
36-A 

9-A 

50-A 
29-A 


•  t 


■ 


. 


■ 


Year  1966 
Opinion  No 


'RESENT  AT  IVES 

Employee  organizations  75-A 

Union;   legality  of  written  agreement  between  city  and 
union  regarding  wages  and  working  conditions  of  plat- 
form workers  of  the  municipal  railway  9 

'RODUCTION 


Records  37-A 

see  also  38-A 

39-A 

REQUIREMENT 

Medical  examination;   applicability  of  vehicle  code 

§1280i|  to  firemen  who  need  class  1  driver's  license  2 

Parking;   homes  for  aged;  zoning  administrator  has  sole 
jurisdiction  to  waive  individual  narking  requirements  6-A 

RESIDENCE 

Attaches;   municipal  court;  right  to  reside  outside  of 

San  Francisco  without  retaining  status  of  electors  6 

Neighborhood  Youth  Corns;   right  of  noncitizens  to  par- 
ticipate 32-A 

RESOLUTIONS 

Mission  Street  survey;   board  of  supervisors  resolution 
approving  application  of  redevelopment  agency  to  under- 
take surveys  and  plans  for  survey  area  and  approving 
agency  application  for  advance  of  federal  funds  50-A 

No  156-65;   validity  and  regularity  of  adoption  of  res- 
olution; project   cal  1-19  11 

No  282-66;   validity  and  regularity  of  adoption  of  res- 
olution; Church  and  Sanchez  Streets;  housing  for  elderly      13 

No  391+-62;   legality  of  proposed  resolution  concerning 

rapid  transit  22-A 

No  510-65;   cal  1-18;  Alice  Griffith  Annex  12 

School  sites;   board  of  supervisors;  power  in  re  acqui- 
sition of  school  sites  UO-A 

RESPONSIBILITY 

Medical  examination;  bus  drivers;  city  and  county  not 

responsible  for  payment  3-A 


• 


Year  1966 
Opinion  No 


RESTAURANT 


Hospital;  licensing  and  inspection  of  food  preparation 

and  serving  facilities  located  within  hospital  buildings      8 

RESTRICTIONS 

Police  dogs;   power  of  board  of  suoervisors  to  enact  ord- 
inance restricting  use  of  police  dogs  by  police  dera  rt- 
ment  33-A 

Smith's  Transit  Lines;   operation  of  oassenger  buses  on 
Cervantes  Blvd,  Carina  Blvd  and  portions  of  Bay  Street       73-A 

REVENUE  &  TAXATION  CODE 

Section  I6OI4.I;   assessment  procedures  55-A 

Section  160k;   board  of  supervisors  sitting  as  a  board  of 
equalization     t  62-A 

Section  I4.83I;   clerical  errors  5Q-A 

see  also  59-A 

REVOCATION 

Sidewalk  permit;   encroachment  permit  at  292  Union  Street; 
Sterling-Rodriguez  matter  13-A 

'ROLL" 

Assessments;      fraudulent;    procedures  58- A 

ROOFTOP   SIGNS 

Doggie   Diner;      revolving   rooftop   sign  k 

see   also  2I4.-A 

19-A 

RULES 

Health    service    system;      noncoverage   of   infant    "under 

doctor's    care  16-A 


REDEVELOPMENT  AGENCY  Year  1966 

Opinion  No 

CONTRACTUAL  SERVICES 

City  anrt  county  of  San  Francisco;   authority  of  redevel- 
opment agency  to  perform  for  the  city  and  county  in 
connection  with  federally  assisted  programs  76-A 

GRAND  JURY 

Powers  and  duties  re  agency  56-A 

MISSION  COUNCIL  ON  REDEVELOPMENT 

Approval  66-A 


RETIREMENT  SYSTEM  Year  1966 

Opinion   No 

ULLOA    SCHOOL   ANNEX 

Purchase;      sale   thereof  by   lot   or  purchase    thereof 

by  retirement    system  for   resale   for  private   housing 

purposes  1+7-A 


-S-  Year  1966 

Opinion  No 

SALARY  STANDARDIZATION  ORDINANCE 

Overtime;   rate  of  pay  where  holiday  falls  on  normal 

day  off  28-A 


ALE 


Airspace;  sale  of  airspace  above  Mission- Barlett  Park- 
ing plaza  to  San  Francisco  Housing  Authority  to  be  used 
for  construction  of  low  costs  housing  units  15-A 

Tllloa  school  annex;   sale  thereof  by  lot  or  purchase 

thereof  by  retirement  system  for  resale  for  private 

housing  purposes  U7_A 

SAN  FRANCISCO 

County;   qualification  of  San  Francisco  as  a  county 

under  §701  of  federal  housing  act;  county  identity  and 

function  26-A 

SAN  FRANCISCO  GIANTS 

Admission  tickets;   amusement  tax;  right  of  city  to 
imnose;  right  to  require  amount  of  tax  be  shown  on  ad- 
mission tickets  to  events  using  public  facilities  7 

SAN  FRANCISCO  PORT  AUTHORITY  20-A 

SAN  FRANCISCO  UNIFIED  SCHOOL  DISTRICT 

Acquisition  of  sites;   power  of  board  of  supervisors        I4.O-A 

SCHOOL  SITES  i^O-A 

"SCIENTIFIC"  EQUIPMENT 

Definition;   purchase  of  camera  equipnent  for  police 

department  made  in  East  Germany  1-A 

SERVICAR  OF  OAKLAND 

Medicare;   transportation  of  medicare  patients  69-A 

SERVICES 

Nursing  care;   fees  for  care  of  disabled  recinients  8-A 

SHOPPING  CART  ORDINANCE 

Theft;   defined;  restrictions  30-A 

SIDEWALK  FLOWER  STAND 

Public  works  code;   1199  Clay  Street;  applicability  of 

jl55  of  public  works  code  thereto;  your  file  206-61+-1       27-A 


• 


-S-  Year  1966 

Opinion  No 

SIGNS 

Doggie  Diner;   jurisdiction  of  board  of  permit  anneals 

to  overrule  disapproval  of  sign  application  I4. 

see  also  2J4-A 

Fantasia  Bakery;   jurisdiction  of  board  of  permit  appeals 
to  overrule  disapproval  of  permit  to  erect  a  new  pro- 
jecting sign  19-A 

Planning  code;   applicability  to  the  permit  application 

for  a  revolving  rooftop  sign  2I4.-A 

Tax;   oroposed  license  tax  on  signs;  constitutionality 

thereof  UU-A 

Taxicabs;   power  of  chief  of  police  to  pass  on  black 

illuminated  signs  on  taxicabs  77-A 

SIGN  ORDINANCE 

Amortization  periods;   validity  of  periods;  notice  to 

property  owners  of  provisions  set  forth  in  ordinance         7U-A 

SMITH'S  TRANSIT  LINES 

Military  personnel;   restrictions  upon  operation  of 
nassenger  buses  on  Cervantes  Elvd,  Marina  Elvd  and  por- 
tions of  Bay  Street  78-A 

SPECIAL  BENEFIT  TRUST  FUND 

Establishment;   legality  of  written  agreement  between 
city  and  union  regarding  wages  and  working  conditions  of 
platform  employees  of  municipal  railway  9 

STATE  CONSTITUTION 

Midtown  Park  oroject;   art  2\\   re  1+8-A 

STATE  HARBOR  POLICE 

Police  department;   absorption  of  state  harbor  police 

into  San  Francisco  police  department  20-A 

STATE  PUBLIC  BODY 

Definition  l$-h 

STATUS  RIGHTS 

Patrol  special  officers  7^-A 

T56  probation  officers  65-A 


: 


-£-  Year  1966 

Opinion  No 

STERLING-RODRIGUEZ  MATTER 

Permit:   sidewalk  encroachment  permit  at  292  Union 

Street;   proposed  revocation  13-A 

STREETS  27-A 

THOMAS  F.  STRYCULA 

Leave  of  absence;   authority  to  designate  person  to 

perform  duties  while  on  leave  of  absence  Ijl-A 

STUDENTS 

Neighborhood  youth  corps  program;   right  of  non-citizens 

to  participate  32-A 

STUDIES 

Board  of  supervisors;   power  of  board  to  contract  for  en- 
gineering or  other  studies  5 

"SUBSTANTIALLY  EQUIVALENT" 

Defined;   power  of  board  of  supervisors  to  delegate  to 

chief,  bureau  of  fire  prevention  and  public  safety, 

authority  to  waive  or  modify  requirements  of  housing 

code  35-A 

SUBSURFACE 

Chinese  playground;   construction  and  leasing  of  pub- 
lic oarking  facility  under  city  playground  67-A 

SUPERIOR  COURT 

Records;   disposal  of  county  clerk's  records  37-A 

SUPPORT 

Bond   issues;      use   of  utilities   funds   or   service   of 

utilities   oersonnel  53-A 

"SURPLUS"    CITY   PROPERTY  1+7-A 

SURVEYS 

Mission  Street:  board  of  supervisors  resolution  appro- 
ving aoolicat ion  of  redevelopment  agency  to  undertake 
surveys  and  plans  for  Mission  Street  and  approving  ap- 
plication for  advance  of  federal  funds  00- A 


SAN  FRANCISCO  GENERAL  HOSPITAL  Year  1966 

Opinion  No 

JL 

Inpatients;   censoring  mail  of  inpatients  receiving 

psychiatric  care  at  San  Francisco  General  Hospital  5-A 


SOCIAL  SERVICES  DEPARTMENT  Year  1966 

Opinion  No 


THORITY 

Minor;   custody  of  minor;  hospitalization;  authority 

of  social  services  department  in  absence  of  parent 

or  guardian  or  court  order  7-A 

IPLOYEE  ORGANIZATIONS 

Participation;   hours  spent  during  regular  working  hours    75-A 

USING  CARE 

Disabled  recipients;   fees  for  nursing  and  attendant 

services  8-A 

IRVICAR  OF  OAKLAND 

Medicare;   transportation  of  medicare  oatients  69-A 


-T-  Year  1966 

Opinion  No 

T56  PROBATION  OFFICER 

Status  rights  65-A 

TANGIBLE  PERSONAL  PROPERTY  17_A 

TAX 

Admission  tickets  7 

Signs;   proposed  license  tax  on  signs;  constitutionality 

thereof  kk~& 

TAXATION 

Electronic  data  processing  equipment  17-A 

Midtown  Park  project  1^-A 

TAX I CABS 

Illuminated  signs;   power  of  chief  of  Dolice  to  pass  on 

black  light  signs  on  taxicabs  77-A 

TELEGRAPH  HILL 

Sterling-Rodriguez  matter;   sidewalk  encroachment  permit; 
proposed  revocation  13-A 

TERMINATION 

Leave  of  absence;   Orville  Wright  9-A 

TESTIMONY 

City  employees;   payment  of  wages  to  c  ity  employees 

testifying  for  plaintiff  in  wage  suit  against  the  city       51-A 

THEFT 

Shopping  cart  ordinance  30-A 

TICKETS 

Amusement  tax;   right  of  city  and  county  to  impose; 

right  to  require  amount  of  tax  be  shown  on  admission 

tickets  to  events  using  public  facilities  7 

TIME  LIMIT 

Assessment  errors;   correction  of  clerical  errors  on 

unsecured  roll  $8-A 

TITLE  COMPANIES 

Jurisdiction;   city  and  county  jurisdiction  over  com- 
panies 63-A 


H 


-T- 


Year  1966 
Opinion  No 


TRAFFTCWAYS  SYSTEM 

Master  plan;   charter  amendments  on  question  of  free- 
ways being  included  in  master  plan 

TRAINEES 

Minorities;   authority  of  city  to  contract  with  Bay 
Area  Urban  League  for  on-the-job  training  programs 

TRANSPORTATION 


Medicare  patients;   servicar  of  Oakland 

Military  personnel;   restrictions  upon  operation  of  pas- 
senger buses  on  Cervantes  Elvd,  Marina  Blvd  and  portion 
of  Bay  Street;  Smith's  Transit  Lines 

TRANSPORT  WORKERS  UNION,  LOCAL  2^0 

Agreement;   legality  of  written  agreement  between  city 
and  union  regarding  wages  and  working  conditions  of  plat- 
form employees  of  municipal  railway 


TREATY 


TV 


Camera  equipment;   purchase  of  camera  equipment  for  po- 
lice department  made  in  East  Germany 


Fire  apparatus;   power  or  right  of  board  of  fire  commis- 
sioners to  grant  privilege  and  use  of  fire  department 
apparatus 


292  UNION  STREET 
Permit 


31-A 

3 
69-A 

78-A 


1-A 

57-A 
13-A 


■ 
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ULLOA  SCHOOL  ANNEX 

Housing:   sale  thereof  by  lot  or  purchase  by  retire- 
ment system  for  resale  for  private  housing  purooses  U7-A 

UNDERASSESSMENTS 

Corrections;      procedures   for   assessment   deficiencies  5>9-A 

"UNDER   DOCTOR'S   CA^E" 

Infant;      health   service    system;    non-coverage   of   infant 

"under   doctor's   care";    interpretation   of   language   of 

health   service   rules  16-A 

UNIFORMS  9 

City  owned;   furnishing  uniforms  to  employees  required 

to  wear  uniforms  on  duty  72-A 

UNION 

Agreement;   legality  of  written  agreement  between  city 

and  union  regarding  wages  and  working  conditions  of 

platform  employees  of  the  municipal  railway  9 

UNION  ACTIVITIES 

Employees;   hours  spent  in  union  activities  75-A 

UNITED  NATIONS  FLAG 

War  Memorial;   display  at  War  Memorial  10-A 


USE 


Fire  apparatus;   oower  or  right  of  board  of  fire  commis- 
sioners to  grant  privilege  and  use  thereof  of  fire  de- 
partment apparatus  57-A 

Police  dogs;   oower  of  board  of  supervisors  to  enact 

ordinance  restricting  use  of  police  dogs  by  police  de- 

oartment  33-A 

Subsurface;  Chinese  playground;   construction  and  leasing 

of  public  oarking  facility  under  city  playground  67-A 


-V-  Year  1966 
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VACANCY 

Raymond  H.  Lapin;   forfeiture  of  office  of  public 

utilities  commissioner  who  accepts  salaried  office  in 

state  government  6I4-A 

VACATION 

Sterling-Rodriguez  matter;   sidewalk  encroachment  per- 
mit at  292  Union  Street;  proposed  vacation  13-A 

VALIDITY 

iign  ordinance;   notice  to  property  owners  of  provisions 


thereof;  validity  of  amortization  periods  set  forth 
therein 

LUE 

Assessment  procedures;   "comparable  property  similarly 
situated" 


7U-A 


51+-A 

see  also  5^-A 

58-A 

VARIANCE 

Parking;   homes  for  the  aged;  zoning  administrator  has 
sole  jurisdiction  to  waive  individual  parking  require- 
ments; board  of  supervisors  has  jurisdiction  to  an  end 
planning  code  6_A 

Variance;   rapid  transit;  legality  of  proposed  resolu- 
tion concerning  rapid  transit  22-A 

VEHICLE  CODE 

H12500  4  12501 ;   re  class  1  driver's  license;  appli- 
cation of  code  ?1280U  to  firemen  who  need  class  1  driver's 
license  2 

VEHICLES 

Peace  officers:   removal  of  vehicles  by  peace  officers 

under  vehicle  code  ^26651;  10 

VENEREAL  DISEASE 


•Quarantine ;   power  to  quarantine  for  disease;  author- 
ity of  director  of  public  health  to  delegate  powers  1 

VOTE 

Library  bond  issue;   proposed  constitutional  amendment 

providing  for  60*'  instead  of  2/3  vote  on  library  bond 

issue  would  not  apply  to  municipal  election  to  be  held 

in  November  1967  2-A 


- 


' 


1 


a 
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WAGES 


Municipal  railway  carmen's  union;   legality  of  writ- 
ten agreement  between  city  and  union  regarding  wages 
and  working  conditions  of  platform  employees  of 
municipal  railway 

Testimony:   payment  of  wages  to  city  employees  testi- 
fying for  plaintiff  in  wage  suit  against  city 


:ver 


Housing  code;   oower  of  board  of  supervisors  to  dele- 
gate to  chief,  bureau  of  fire  prevention  and  public 
safety  authority  to  waive  or  modify  requirements  of 
housing  code 

WAR  MEMORIAL 

Flag;   United  Nations  flag  display  at  War  Memorial 

WELFARE  ?c   INSTITUTIONS  CODE 

Section  576;   juvenile  probation  officer;  removal  of 


ORVILLE  WRIGHT 


Leave  of  absence 
absence 


termination  of  indefinite  leave  of 


WRIT  OF  MANDATE 


T56  probation  officer;   status  rights 


51-A 

35-A 

10-A 
36-A 


Section  11008;      application  of   lump   sum   social   secur- 
ity payments   to    costs   of  recipient's   care   at   Laguna   Honda     1+P-A 


9-A 
65-A 


-Z-  Year  1966 
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SONING 

Fantasia  Bakery;   jurisdiction  of  board  of  permit  ao- 

oeals  to  overrule  disapproval  of  permit  to  erect  a  new 

project:  np  sign  19-A 


ZONING  ADMINISTRATOR 


Year  1966 
Opinion  No 


FANTASIA  BAKERY 


Sign;   jurisdiction  of  board  of  permit  auoeals  to  over- 
rule disapproval  of  permit  to  erect  a  new  projecting 
sign 


HOMES  FOR  AGED 


Parking;   zoning  administrator  has  sole  jurisdiction  to 
waive  individual  parking  requirements;  board  of  suoer- 
visors  has  jurisdiction  to  amend  olanning  code 


19-A 


6-A 


OPINION  NO.  66-1 
February  4,  1966 


SUBJECT:   (1)   POWER  TO  QUARANTINE  FOR  VENEREAL  DISEASE; 
(2)   AUTHORITY  OF  THE  DIRECTOR  OF  PUBLIC  HEALTH 
TO  DELEGATE  QUARANTINE  POWERS 

Dear  Sir: 

Your  request   for  an  opinion   is   as   follows: 

REQUEST 

"Recently  it  has  come  to  the  attention  of  the  Police 
Department  that  certain  problems  have  arisen  in  connection 
with  the  quarantine  and  release  of  individuals  who  are 
suspected  of  having  a  venereal  disease.   Particularly, 
this  problem  arises  when  women  have  been  arrested  by  the 
Police  Department  for  violating  the  State  laws  against 
prostitution.    If  an  arrested  person  is  suspected  of 
having  a  veneral  disease,  a  request  is  made  by  the  arrest- 
ing officer  that  a  quarantine  hold  be  placed  on  the  subject. 
Pursuant  to  a  directive  from  Health  Officer,  Dr.  Ellis  Sox, 
oated  April  10,  1964,  the  on-duty  matron  in  the  City  Prison 
places  a  quarantine  hold  on  such  subject.    Certain  tests 
are  made  and  usually  the  person  suspected  of  having  a 
venereal  disease  will  receive  some  type  of  antibiotic. 
This  is  usually  done  by  the  prison  doctor  at  approximately 
9:00  a.m.  each  morning.   The  suspected  person  is  held  for 
a  further  six  hours  observation,  and  at  the  end  of  this 
period  of  time,  the  person  is  eligible  to  be  released  on 
bail. 

"In  order  to  avoid  this  quarantine  procedure,  Writs 
of  Habeas  Corpus  have  been  obtained  from  judges  of  the 
Superior  Court  directing  this  Department  to  produce  the 
body  in  court  or  to  show  cause  why  the  person  should  not 
be  produced.    The  primary  question  raised  by  the  petition 
for  Habeas  Corpus  is  whether  Section  73  of  the  Health  Code 
of  San  Francisco  has  been  supplanted  by  sections  of  the 
Healch  &  Safety  Code  setting  up  procedures  for  quarantine 
when  venereal  disease  is  suspected. 

"Your  opinion  is  requested  as  to  whether  or  not  the 
local  ordinance  has  been  supplanted  by  the  Health  &  Safety 
Code  of  the  State  of  California." 

OPINION 

The  California  Constitution  and  state  law  have  expressly 
empowered  local  authorities  to  enact  ordinances  and  regulations  to 
control  public  health  (Article  XI,  Section  11,  California  Constitu- 
tion; Section  500,  Health  and  Safety  Code).   Moreover,  state  law 
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requires  local  health  officers  to  enact  regulations  to  discover 

and  control  venereal  disease  (Section  3194,  Health  and  Safety  Code). 

Section  7  of  the  Health  and  Safety  Code  provides  that 
"whenever  a  power  is  granted  to,  or  a  duty  is  imposed  upon,  a 
public  officer,  the  power  may  be  exercised  or  the  duty  may  be 
performed  by  a  deputy  of  the  officer  or  by  a  person  authorized, 
pursuant  to  law,  by  the  officer,  unless  this  code  expressly 
provides  otherwise." 

Section  73  of  the  San  Francisco  Health  Code  was  enacted 
for  the  purpose  of  discovering,  isolating  and  treating  those  persons 
whom  the  Director  of  Public  Health  has  reasonable  cause  to  believe 
are  afflicted  with  contagious  or  infectious  venereal  disease.  The 
exercise  of  quarantine  powers  is  clearly  necessary  to  protect  the 
public  from  exposure  to  communicable  diseases.   An  individual  s 
right  to  bail  in  misdemeanor  cases  is  subject  to  the  powers  of 
quarantine  where  there  exists  reasonable  or  probable  cause  that 
such  person  is  afflicted  with  a  contagious  or  infectious  venereal 
disease.    (In  re  Johnson,  40  Cal.  App.  242;  People  v.  Strautz  (111.) 
54  N.E.  2d  441;  44  Cal.  L.  Rev.  815,  817.) 

The  power  of  health  authorities  to  quarantine  on  a  finding 
in  fact  that  a  person  has  a  contagious  and  infectious  disease  is 
unquestioned.    (In  re  Travers,  48  Cal.  App.  764;   In  re  Johnson, 
supra;  In  re  Fisher,  74  Cal.  App.  225;   Ex  parte  Company  (Ohio)  139 
N.E.  20375 

In  the  absence  of  actual  knowledge  that  a  person  is 
infected  with  venereal  disease,  the  health  authorities  must  have 
probable  or  reasonable  cause  to  believe  that  a  person  is  afflicted 
with  such  disease  to  justify  an  exercise  of  the  quarantine  powers. 
(In  re  Arata,  52  Cal.  App.  380;  In  re  Dayton,  52  Cal.  App.  635; 
In  re  Clemente,  61  Cal.  App.  666;  In  re  Milstead,  44  Cal.  App.  239; 
In  re  MartTn~8"3  Cal.  App.  2d  164.) 

Mere  suspicion  that  a  person  is  infected  with  venereal 
disease  is  insufficient  cause  to  warrant  quarantine.    (In  re 
Arata,  supra;  In  re  Shepherd,  51  Cal.  App.  49.) 

Illustrations  of  what  constitutes  reasonable  or  probable 
cause  to  justify  exercise  of  the  quarantine  powers  as  to  examina- 
tion for  venereal  disease  are  found  in  the  cases  hereinabove  cited 
as  follows:   facts  showing  that  person  was  residing  in  a  house  of 
ill  fame  and  was  a  prostitute  therein  (In  re  Dayton,  supra) ;   the 
house  in  which  arrest  occurred  had  the  reputation  as  a  house  of  ill 
fame,  the  person  was  an  inmate  thereof  and  participated  in  unlawful 
acts  therein  (In  re  Clemente,  supra) ;   the  house  was  commonly 
regarded  as  a  house  of  prostitution,  prior  cases  of  venereal  disease 
were  reported  as  having  occurred  there,  previous  arrests  were  made 
there,  and  the  inmates  admitted  to  acts  of  prostitution  (In  re 
Martin,  supra);  exposure  to  contagious  or  infectious  influences 
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(In  re  Arata,  supra) ;  transmission  of  disease  to  another  person 
by  a  person  arrested  (In  re  Arata,  supra) ;  that  person  arrested 
is  a  prostitute  (In  re  Arata,  supra);   solicitation  for  the 
purposes  of  prostitution  (Ex  parte  Company,  supra;   also  see 
People  v.  Strautz,  supra.) 

The  following  were  held  to  constitute  insufficient  cause 
for  the  exercise  of  the  quarantine  powers:  mere  showing  that 
person  agreed  with  an  undercover  officer  at  person's  place  of 
residence  to  commit  an  act  of  sexual  intercourse  for  compensation 
(In  re  Arata,  supra;  In  re  Shepherd,  supra) ;   resort  to  a  hotel 
room  by  a  man  and  woman  for  the  purpose  of  sexual  intercourse  in 
violation  of  the  Rooming-house  Ordinance  of  the  City  of  Los  Angeles 
(In  re  Milstead,  supra) . 

Section  73  of  the  Health  Code  was  enacted  under  full 
authority  of  the  Constitution  and  state  law  and  there  is  no  intent 
that  state  law  on  this  subject  shall  control.   The  Constitution 
and  state  law  expressly  delegate  to  local  entities  the  power  to 
enact  and  enforce  health  regulations  including  the  control  of 
infectious  venereal  disease.   The  Director  of  Public  Health  under 
Section  7  of  the  Health  and  Safety  Code  and  Section  73  of  the 
Health  Code  is  given  the  power  to  deputize  persons  to  assist  him 
in  the  application  and  enforcement  of  that  ordinance.   Generally, 
an  officer  has  the  power  to  delegate  ministerial  or  administrative 
functions  as  long  as  he  reserves  to  himself  those  duties  involving 
trust,  skill  and  confidence.   (Rauer  v.  Lowe,  107  Cal.  229.) 

The  Director  of  Public  Health  has  delegated  to  the  matrons 
at  City  Prison  the  mere  function  of  ordering  an  arrested  person 
into  quarantine  where  there  are  reasonable  grounds  to  believe  that 
such  persons  have  an  infectious  disease.   The  Director  has  not 
delegated  his  duty  to  physically  examine  and  treat  persons  reason- 
ably believed  to  be  afflicted  with  venereal  disease. 

Pursuant  to  his  authority,  the  Director  of  Public  Health 
issued  a  directive  dated  April  10,  1964,  which  provides  in  part: 

"...  I  hereby  deputize  the  matron  on  duty  to  act  in 
my  name  to  quarantine  'all  persons  taken  into  custody 
by  the  Police  Department  of  the  City  and  County  of  San 
Francisco  who  are  suspected  ---------of  being 

affected  with  any  venereal  disease'.   Such  suspicion 
should  not  be  based  solely  on  the  recommendation  of 
the  arresting  officer,  but  only  after  a  review  of  the 
arrest  report  which  may  reveal  probable  sexual  prom- 
iscuity in  a  milieu  of  venereal  disease. ""   (Emphasis 
added.)  

This  directive,  in  effect,  provides  a  standard  of  promis- 
cuous sexual  conduct  as  a  requirement  of  a  quarantine  order.   Such 
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evidence  furnishes  reasonable  or  probable  cause  for  the  exercise 
of  the  quarantine  powers  under  the  authorities  above  cited. 

You  are  accordingly  advised  that  it  is  my  opinion  that 
Section  73  of  the  Health  Code  has  not  been  supplanted  by  the 
Health  and  Safety  Code  of  the  State  of  California  and  that  it  is 
a  constitutional  and  valid  enactment  by  our  Board  of  Supervisors 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:   Thomas  J.  Cahill 
Chief  of  Police 

City  and  County  of  San  Francisco 
850  Bryant  Street 
San  Francisco,  California  94103 

MCK 


LETTER  OPINION  NO.  66-1-A 


January  10,  1966 


Mr.  T.  F.  Conway 

Purchaser  of  Supplies 

270  City  Hall 

San  Francisco,  California  94102 

Re:   Purchase  of  Camera  Equipment  For  Police 
Department  Made  In  East  Germany 

Dear  Mr.  Conway: 

This  replies  to  your  request  for  an  opinion  as  follows: 

"A  department  [the  Police  Department]  has  requested 
the  purchase  of  camera  equipment  and  has  used  as  a 
standard  a  camera  and  lens  manufactured  in  East  Germany. 
Bids  were  taken  before  the  location  of  the  manufacturer 
became  known  to  us. 

"The  low  bid  meeting  the  bid  conditions  was  for  the 
brand  used  as  a  standard  in  the  bid. 

"It  is  requested  that  you  give  us  a  ruling  on: 

"(1)  Whether  we  can  purchase  foreign-made  camera 
equipment. 

"(2)  If  we  can  purchase  any  equipment  manufactured 
in  East  Germany  or  any  of  the  other  satellite 
nations." 

You  are  advised  that: 

1.   You  can  purchase  foreign-made  camera  equipment  if 
the  specification  therefor  is  of  a  class  or  type"  not  produced 
in  the  United  States,  or  if  the  equipment  is  for  use  in  the 
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Police  Department's  scientific  crime  detection  laboratory. 
(Gov.  Code  §§  4301,  4302.) 

2.  Unless  prohibited  from  so  doing  by  Government 
Code  §  4303,  you  can  purchase  equipment  manufactured  in  East 
Germany.    There  is  no  other  prohibition  contained  in  our 
state  statutes  and  no  federal  treaty,  statute  or  regulation 
prohibits  such  purchases. 

Subject  to  certain  exceptions  Government  Code  §  4303 
requires  that  contracts  for  construction  of  public  works  or 
purchase  of  materials  for  public  use  be  let  "only  to  persons 
who  agree  to  use  or  supply  only  such  unmanufactured  materials 
as  have  been  produced  in  the  United  States,  and  only  such 
manufactured  materials  as  have  been  manufactured  in  the  United 
States,  substantially  all  from  materials  produced  in  the  United 
StateSc"   Materials  includes  "articles  and  supplies."   (Gov. 
Code  §  4300(c).) 

Government  Code  section  4303  does  not  apply  to  certain 
materials,  among them,  "materials  which  are  of  a  class  or  kind 
which  are  not,  or  which  are  manufactured  from  materials  which 
are  not,  produced  in  the  United  States"  (Gov.  Code  §  4301), 
and  "medical  and  surgical  instruments,  scientific  equipment, 
microscopes,  lenses,  or  instruments  used  for  scientific  or 
medical  purposes,  including  research."   (Gov.  Code  §  4302.) 

Whether  the  camera  equipment  here  used  as  a  standard 
is  of  a  "class  or  kind  "  which  is  not  produced  in  the  United 
States  is  a  question  of  fact  which  you,  as  the  Purchaser  of 
Supplies,  must  decide  in  the  first  instance.   (31  Ops.  Cal. 
Atty.  Gen.  105,  holding  it  to  be  a  question  of  fact  whether 
Volkswagen  Kombi  was  of  a  "class  or  type"  of  station  wagon  not 
produced  in  the  United  States;  30  Ops.  Cal.  Atty.  Gen.  92, 
holding  school  desks  and  tables  were  not  standard  school  sup- 
plies and  equipment,  and  school  district  accordingly  had 
discretion  to  determine  contract  specifications  therefor; 
consequently  question  whether  desks  and  tables  with  specified 
plywood  tops  were  of  a  "class  or  kind"  not  produced  in  the 
United  States  was  a  question  of  fact.) 
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A  camera  is  generally  equipped  with  a  lens  but  camera 
equipment  would  not  for  this  reason  fall  within  the  "lens" 
exception  of  Government  Code  §  4302.   However,  since  your 
letter  indicates  that  this  camera  equipment  is  for  use  by  the 
Police  Department,  its  use  in  a  laboratory  for  the  purpose  of 
scientific  crime  detection  is  suggested.   Sufficient  facts 
are  not  stated  to  allow  me  to  form  an  opinion  as  to  whether 
the  camera  equipment  under  discussion  might  fall  within  the 
exception  in  favor  of  "scientific  equipment"  and  "instruments 
used  for  scientific  .  .  .  purposes.'1  (Gov.  Code  §  4302.)  The 
definitions  of  "scientific"  include  "conducted  or  systematized 
after  the  manner  of  science;  or  according  to  results  of  investi- 
gation by  science;  practicing  thoroughness  or  systematic  methods 
approximating  those  of  scientists  or  devised  by  scientists; 
applying  expert  knowledge  or  technical  skill,  as  in  sports, 
warfare,  management;  as,  scientific  advertising,  anarchism, 
or  housekeeping:  a  scientific  boxer,  game  of  football,  or 
prison  program/'   (Webster's  New  International  Dictionary.) 

In  my  opinion  camera  equipment  intended  for  use  in 
the  Police  Department's  scientific  crime  detection  laboratory 
would  fall  within  the  category  of  "scientific  equipment  .  .  . 
or  instruments  used  for  scientific  purposes"  and  thus  be  an 
exception  to  the  rule  of  Government  Code  §  4303.    (Cf.  31 
Ops.  Cal.  Atty.  Gen.  2,  holding  foreign-made  glassware  and 
enamelware  of  type  used  in  school  laboratory  work  fell  within 
exception  for  "scientific  equipment.") 

It  is  to  be  noted  that  a  federal  treaty  is  the  supreme 
law  of  the  land  (Art.  VI,  el.  2,  U.S.  Const.),  and,  where 
inconsistent  with  California's  Buy-American  statute  (Gov.  Code 
§§  4300-4305),  supersedes  and  renders  unenforceable  the  latter. 
(City  Attorney's  Op.  No.  62-30,  involving  a  purchase  from  the 
Netherlands.)   However,  East  Germany  is  not  a  party  to  the 
General  Agreement  on  Tariffs  and  Trade  (GATT) ,  or  to  any  other 
treaty  which  would  render  inapplicable  the  above  statute.   The 
principle  involved  in  such  opinions  as  No.  62-30  and  No.  1589-A 
dated  December  29,  1961,  that  an  inconsistent  federal  treaty 
nullifies  the  preemption  created  by  the  Buy- American  statute, 
is  therefore  not  here  involved. 
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As  respects  whether  you  can  purchase  equipment 
manufactured  in  any  of  the  other  satellite  nations,  it  is 
necessary  that  you  inform  me  of  the  specific  nation  you 
have  in  mind  since  different  laws  and  regulations  may  apply 
to  another  nation. 

Very  truly  yours, 


GEB 


THOMAS  M.  O'CONNOR 
City  Attorney 


OPINION  NO.  66-2 
February  17,  1966 


SUBJECT:   APPLICABILITY  OF  VEHICLE  CODE  SECTION  12804  TO  FIREMEN 

WHO  NEED  CLASS  1  DRIVER'S  LICENSE;  AND  RELATED  QUESTIONS 

Gentlemen: 

The  1965  session  of  the  Legislature  amended  Section  12804 
of  the  Vehicle  Code  requiring  that  applicants  for  Class  1  and 
Class  2  driver's  licenses  must  submit  with  their  application  for 
the  license  a  medical  report  of  a  physician  who  has  examined  them. 
The  Fire  Department  requires  operators  of  fire  engines  and  aerial 
ladder  trucks  to  obtain  a  Class  1  driver's  license.   Based  upon 
the  change  in  the  law  and  the  requirement  of  the  department  that 
these  drivers  have  a  Class  1  license,  you  have  asked  the  following 
questions: 

"1 .   Is  it  now  mandatory  for  firemen  who  operate 
primarily  on  City  streets  to  comply  with  this  law  re- 
quiring a  medical  examination  as  a  condition  to  obtain- 
ing a  Class  1  license? 

"2.   From  a  legal  standpoint,  what  would  happen 
if  a  fireman  operating  an  aerial  ladder  truck  (3  axles) 
with  a  Class  3  license  became  involved  in  an  accident 
when, 

"a)  he  was  not  at  fault? 

"b)   he  was  at  fault?" 

OPINION 

Section  12500  of  the  Vehicle  Code  makes  it  unlawful  for 
any  person  to  drive  a  motor  vehicle  unless  properly  licensed. 
This  section  reads  as  follows: 

"(a)   No  person  shall  drive  a  motor  vehicle  upon 
a  highway  unless  he  then  holds  a  driver's  license  issued 
under  this  code,  except  such  persons  as  are  expressly 
exempted  under  this  code. 

"(b)   No  such  person  shall  drive  a  motor  vehicle 
or  combination  of  vehicles  that  is  not  of  a  type  for 
which  he  is  licensed." 

The  exemptions  referred  to  in  Section  12500  are  found 
in  Section  12501.   These  exemptions  apply  only  to  officers  or 
employees  of  the  United  States  while  operating  government -owned 
vehicles  on  business  of  the  United  States,  and,  secondly,  to 
certain  drivers  of  implements  of  husbandry. 
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Firemen  drivers,  as  you  describe  them  in  your  request, 
are  not  within  the  exemptions  found  in  Section  12501.   Therefore, 
they  must  comply  with  the  provisions  of  Section  12500  and  while 
operating  a  motor  vehicle  possess  the  proper  license. 

Section  12804  of  the  Vehicle  Code  requires  an  applicant 
to  meet  certain  tests  depending  upon  the  type  of  motor  vehicle  or 
combination  of  motor  vehicles  he  desires  to  drive.   According  to 
the  information  supplied  by  you,  firemen  who  operate  aerial 
ladders  are  operating  3 -axle  vehicles.   Under  the  language  of 
Section  12500,  Vehicle  Code,  these  operators  are  required  to  be 
licensed  as  Class  1.   Section  12804  further  sets  forth,  in  addition 
to  the  general  requirement  of  proficiency  in  operating  a  vehicle, 
understanding  the  laws  of  the  community,  ability  to  read  English, 
and  a  hearing  and  eye  test,  that  "the  examination  for  a  Class  1  or 
Class  2  license  under  subdivision  (b)  of  this  section  shall  also 
include  a  doctor's  report  of  a  medical  examination  of  the 
applicant. " 

The  facts  set  forth  in  your  request  indicate  that  these 
vehicles  would  be  operated  primarily  on  City  streets.   This  fact, 
however,  in  no  way  changes  the  requirements  of  being  licensed 
under  Section  12500,  Vehicle  Code,  since  Section  360  of  the  Vehicle 
Code,  in  defining  a  highway  as  used  in  that  code,  includes  the 
term  "street." 

Therefore,  in  answer  to  your  first  question,  firemen 
drivers  operating  fire  engines  and  aerial  ladders  are  required 
under  the  Vehicle  Code  to  hold  a  Class  1  license  and  must  submit 
and  include  in  their  applications  a  doctor's  report  of  a  physical 
examination  made  by  the  doctor. 

In  your  second  question,  you  ask  if  there  would  be  any 
additional  legal  problems  as  the  result  of  an  accident  wherein  the 
driver  of  the  aerial  ladder  did  not  possess  a  Class  1  license; 
first,  where  the  accident  was  his  fault,  and,  secondly,  where  it 
was  without  fault. 

A  statute  may  prescribe  the  proper  conduct  of  a  reasona- 
ble person  in  a  particular  situation.  When  the  person  who  is 
deemed  to  be  included  within  such  statute  performs  conduct  below 
this  standard,  he  is  deemed  to  be  negligent  as  a  matter  of  law, 
"negligence  per  se."  The  Vehicle  Code  sections  requiring  the 
licensing  of  operators  do  not  appear  to  be  such  a  statute,  since 
the  failure  to  be  properly  licensed  would  not  necessarily  relate 
to  the  manner  in  which  the  driver  would  conduct  himself  at  the  time 
that  he  was  operating  the  vehicle.   This  interpretation  of  the 
statute  is  borne  out  by  the  fact  that  on  two  occasions  the  Supreme 
Court  and  the  Appellate  Court  have  stated  that  the  lack  of  a 
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driver's  license  does  not  prove  negligence  of  the  driver  (see 
Leahmuth  v.  Long  Beach  (1960),  53  Cal.  2d  544  at  554),  and  that  it 
is  error  to  permit  proof  of  the  absence  of  a  license  in  a  personal 
injury  suit  (see  Shmatovich  v.  New  Sonoma  Creamery  (1960),  187 
Cal.  App.  2d  343-34TT 

Therefore,  in  answer  to  your  second  question,  I  advise 
you  that  your  department  should  continue  to  insist  that  the  fire- 
men drivers  of  the  type  of  vehicles  that  you  have  referred  to  in 
your  letter  be  required  to  secure  a  Class  1  license.   The 
possession  of  such  a  license  at  the  time  of  an  accident,  whether 
with  or  without  the  fault  of  the  fireman  driver,  could  obviate 
legal  discussion  as  to  what,  if  any,  affect  the  failure  to  possess 
the  proper  license  would  have  had  on  the  manner  in  which  the 
vehicle  was  operated  at  the  time  of  the  accident.   As  I  have  al- 
ready pointed  out,  the  mere  lack  of  possession  of  such  a  license 
would  not  of  itself  establish  a  prima  facie  case  of  negligence  on 
the  part  of  a  fireman  driver. 

Respectfully  submitted, 


™  THOMAS  M.  O'CONNOR 

City  Attorney 


To:   Fire  Commission 

City  and  County  of  San  Francisco 

Room  2,  City  Hall 

San  Francisco,  California  94102 

Attn:   Raymond  G.  Connors,  Jr.,  Secretary 


Letter  Opinion  No.  66-2-A 


January  31,  1966 


Mr.  Frank  A.  Clarvoe,  Jr. 

Secretary 

San  Francisco  Library  Commission 

Civic  Center 

San  Francisco,  California 

Re:   Proposed  Constitutional  Amendment  Providing 

for  60%  Instead  of  Two-thirds  Vote  on  Library 
Bond  Issue  Would  not  Apply  to  Municipal 
Election  to  be  Held  in  November  1967 

Dear  Mr.  Clarvoe: 

This  refers  to  your  letter  of  January  11,  1966,  in  which 
you  request  my  opinion  regarding  the  affect  that  proposed  Assembly 
Constitutional  Amendment  No.  8,  to  be  submitted  to  the  people  of 
the  State  of  California  in  November  1966,  will  have  on  the  authority 
of  the  City  and  County  of  San  Francisco  to  submit  bonds  for  library 
purposes.   You  are  particularly  interested  in  that  portion  of  the 
constitutional  amendment  which  reduces  the  number  of  votes  for 
approval  of  such  a  bond  issue  from  two-thirds  to  60%  of  the 
qualified  electors  voting  at  said  election,  and  whether  such  a 
change  would  apply  to  the  bond  issue  if  submitted  at  the  municipal 
election  in  1967. 

You  are  advised  that  the  constitutional  amendment,  if 
adopted  by  the  people,  would  only  apply  to  those  local  bond  issues 
for  library  purposes  which  would  be  submitted  at  a  general  or 
primary  election  held  throughout  the  State  of  California  as  defined 
in  Elections  Code  Sections  23,  24,  25  and  26.   Therefore,  any  bond 
issue  for  the  purposes  you  have  indicated  in  your  request  which 
would  be  submitted  at  the  municipal  election  in  November  1967  would 
still  require  for  passage  two-thirds  assent  of  the  qualified 
electors  voting  at  said  election. 

Very  truly  yours, 
PJD  THOMAS  M.  O'CONNOR 


OPINION  NO.  66-3 
February  18,  1966 

SUBJECT:      AUTHORITY  OF   CITY  TO  CONTRACT  WITH  BAY  AREA  URBAN  LEAGUE 
FOR  ON-THE-JOB  TRAINING   PROGRAMS 

Dear  Sir: 

Your  request  for  an  opinion  is  as   follows: 

REQUEST 

"I  am  attaching  a  copy  of  a  letter  from  the  Bay 
Area  Urban  League,  Inc.,  On-The-Job  Training  Project 
and  two  other  information  sheets  on  this  same  subject. 

"I  would  greatly  appreciate  having  your  opinion 
on  whether  the  City  and  County  can  subcontract  with 
the  Bay  /rea  Urban  League  for  on-the-job  training  pro- 
grams. This  is  outlined  in  the  second  paragraph  of 
the  attached  October  6  letter." 

Your  request  for  opinion  was  accompanied  by  correspondence 
and  data  from  the  Bay  Area  Urban  League,  Inc.  concerning  its 
"On-The-Job  Training  Project."  This  program  is  established  under 
the  Manpower  Development  Training  Act  of  1962,  42  U.S.C.  §§2571-2620, 
for  the  purpose  of  providing  training  opportunities  and  employment 
for  minority  group  applicants.   Under  this  program  the  Bay  Area 
Urban  League  recruits,  screens  and  refers  applicants  to  employers 
who  make  the  final  selection  of  said  applicants  and  hire  them  for 
on-the-job  development  and  training.   The  employer  must  stipulate 
with  the  Urban  League  that  on  completion  of  the  training  program 
there  will  be  a  reasonable  opportunity  for  continued  employment. 
The  program  further  provides  that  the  employer- trainer  shall  be 
reimbursed  for  his  training  costs  up  to  $25.00  per  week  for  each 
trainee  not  to  exceed  a  period  of  26  weeks.   In  order  to  receive 
this  reimbursement  the  employer  is  required  to  enter  into  a  contract 
that  he  will  comply  with  the  minimum  wage  and  working  conditions 
provided  by  law. 

You  have  requested  my  opinion  whether  the  City  and  County 
of  San  Francisco  may  legally  enter  into  a  contract  with  the  Bay 
Area  Urban  League,  Inc.  for  the  above  outlined  program. 

OPINION 

The  City  and  County  may  enter  into  such  a  contract  since 
under  the  Charter  and  the  ordinances  passed  pursuant  thereto  all 
employees  of  the  City  receive  the  minimum  wage  and  the  City  observes 
all  prevailing  working  conditions  (see  sees.  151,  151.3  and  Annual 
Salary  Standardization  Ordinance) .   The  contract  provides  that  the 
City  would  make  the  final  selection  of  the  trainees,  which  is  in 
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accord  with  the  provisions  of  the  Charter  requiring  appointments  to 
the  City  service  to  be  made  pursuant  to  Section  140,  which  reads  in 
part  as  follows: 

"All  appointments  in  the  public  service  shall  be 
made  for  the  good  of  the  public  service  and  solely 
upon  merit  and  fitness,  as  established  by  appropriate 
tests  .  '.    '.    71   (Emphas is  added . ) 

A  difficulty  that  presents  itself  to  the  City  performing 
its  part  of  the  contract  is  the  fact  that  the  test  for  any  employ- 
ment in  the  City  is  that  quoted  above  from  Section  140,  which  re- 
quires that  appointments  be  made  "solely  upon  merit  and  fitness  as 
established  by  appropriate  tests."   Some  modification  might  have  to 
be  made  by  the  Civil  Service  Commission  in  the  type  of  tests  and 
requirements  that  trainees  would  be  required  to  pass  or  possess  in 
order  to  meet  the  language  of  Section  140,  supra.   Since  a  depart- 
ment may  suggest  the  creation  of  new  positions  (Charter  Section  20) , 
and  the  Board  of  Supervisors  by  the  adoption  of  the  annual  appro- 
priation ordinance  and  supplemental  appropriation  ordinances  may 
create  new  positions  (see  Charter  Sections  72  and  73),  steps  could 
be  taken  by  departments  to  survey  their  needs,  based  upon  the 
availability  of  the  service  that  would  be  rendered  to  the  City  by 
the  Urban  League  pursuant  to  this  contract.  Where  the  department 
determines  that  trainee  positions  could  be  used  for  the  purpose  of 
filling  regular  positions  which  are  presently  difficult  to  recruit, 
a  department  could  suggest  and  the  Board  of  Supervisors  could,  in 
the  exercise  of  its  powers  under  Sections  72  and  73,  create  such 
positions.  Thereafter,  the  Civil  Service  Commission  would  be  re- 
quired to  classify  these  positions  in  accordance  with  the  duties 
and  responsibilities  of  the  functions  assigned  thereto  (see  Section 
141).  Once  these  preliminaries  are  taken  care  of,  the  Commission 
could  then  proceed  to  examine  the  persons  screened  by  the  Urban 
League  and  referred  to  the  City  by  the  League  to  determine  if  they 
meet  the  minimum  requirements  set  down  by  the  Commission  and  where 
tests  are  required,  if  they  can  successfully  pass  such  tests,  cer- 
tify them  for  appointment  to  vacancies  in  the  departments  for  which 
the  positions  have  been  created. 

Since  the  contract  requires  a  stipulation  by  the  City 
that  there  be  a  reasonable  opportunity  for  continued  employment  for 
the  trainees  trained,  the  Civil  Service  Commission  and  all  depart- 
ments of  the  City  should  only  consider  suggesting  the  creation  of 
trainee  positions  where  trainees  would  have  a  reasonable  opportunity 
to  secure  a  permanent  or  temporary  position  in  the  City  service. 

Respectfully  submitted, 

MCK  THOMAS  M.  O'CCNNOR,  City  Attorney 

To:   Supervisor  Terry  A.  Francois 
235  City  Hall 
San  Francisco,  California 


Letter  Opinion  No.66-3-A 


February  1,  1966 


Mr.   James  K.    Carr 

General  Manager  of  Public  Utilities 

287  City  Hall 

San  Francisco,    California 


Re:    Medical   examinations   of 
bus   drivers 


Dear  Mr.    Carr: 


Your  letter  of  January  13  has  been  received.  Preliminary 
to  formulating  the  instant  advice,  we  have  ascertained  that  the 
concerned  employees  (bus  drivers)  are  now  receiving  the  maximum 
wages  permitted  to  be  fixed  for  them  by  the  provisions  of  Charter 
Section  151.3.   That  is,  they  now  receive  "the  average  of  the  two 
highest  wage  schedules"  of  the  legally  includible  transit  systems. 
This  factor  is  foundational  to  the  advice  which  follows. 

Please  be  advised  that  the  City  and  County  is  not  legally 
responsible  for  payment  of  the  charges  for  medical  examinations  of 
bus  drivers  in  connection  with  obtaining  or  renewing  class  one  or 
class  two  operator's  licenses  required  by  Vehicle  Code  section  12804. 
Further,  under  present  Charter  provisions  the  City  is  prohibited  from 
paying  for  such  examinations. 

By  way  of  explanation,  I  quote  from  City  Attorney  Opinion 
No.  65-8,  dated  March  23,  1965,  advising  that  the  City  could  not 
legally  pay  cash  awards  for  safe  driving  records: 

"The  wages  of  platform  employees  and  coach  or  bus 
operators  of  the  Municipal  Railway  are  established  under 
the  formula  set  forth  in  Section  151.3  of  the  Charter. 
Section  151.3  provides  that  the  wage  schedule  shall  not 
be  in  excess  of  the  average  of  the  two  highest  wage 
schedules  in  pffect  each  July  1st  for  comparable  platform 
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employees  and  coach  or  bus  operators  of  other  surface  railway 
and  bus  systems  in  the  United  States  operated  within  munici- 
palities with  a  population  not  less  than  500,000  and  employing 
not  less  than  400  platform  employees,  coach  and/or  bus 
operators . 

"Section  150  of  the  Charter  requires  that  the  salary  regu- 
larly established  for  officers  and  employees  of  the  city  and 
county  shall  be  in  full  compensation  for  services  rendered. 
Section  150  reads  in  part: 

"The  salary,  wage  or  other  compensation  fixed  for  each 
officer  and  employee  in,  or  as  provided  by  this  charter,  shall 
be  in  full  compensation  for  all  services  rendered,  .... 

"No  officer  or  employee  shall  be  paid  for  a  greater 
time  than  that  covered  by  his  actual  service;  .... 

""Monetary  or  other  incidental  benefits  granted  to  employees 
in  excess  of  their  regularly  fixed  salary  constitute  'addi- 
tional compensation'  in  violation  of  Charter  provisions  estab- 
lishing maximum  salary.   Opinions  of  this  office  concerning 
this  matter  have  held  that: 

"Uniform  allowance  for  Library  Watchmen  violates  Section 
151  of  the  Charter  (Opinion  1259,  May  22,  1958);  compensation 
to  members  of  the  Public  Utilities  Commission  in  addition  to 
benefits  provided  by  the  Workmen's  Compensation  Act  is  re- 
stricted by  Section  120  of  the  Charter  (Opinion  No.  1096,  July 

16,  1956);  insurance  payments  for  loss  of  personal  effects  and 
damage  to  clothing  of  Municipal  Railway  employees  in  cases  of 
robbery  or  acts  of  assault  were  'additional  compensation'  in 
violation  of  Section  150  of  the  Charter  (Opinion  1326,  February 

17,  1959)  prior  to  the  amendment  adding  Section  151.6  to  the 
Charter;  reimbursement  for  damages  to  or  destruction  of  uni- 
forms occurring  in  the  line  of  duty  constituted  'additional 
compensation'  (Opinion  1533,  April  18,  1961)  prior  to  the 
amendment  ceding  section  151.6  to  the  Chcrter. 

"Allowance  of  employee  benefits  in  the  nature  of  'addi- 
tional compensation'  has  been  allowed  only  under  specific 
Charter  authority  such  as:  reimbursement  for  the  cost  of  re- 
pairing or  replacing  uniforms  damaged  in  the  line  of  duty  and 
without  fault  of  the  officer  or  employee  (Section  151.6, 
Charter;   Sections  10.25-1  to  10.25-8,  San  Francisco  Adminis- 
trative Code);   sick-leave  benefits  with  full  salary  up  to 
six  months  (Section  153,  Charter);  vacation  leave  with  pay 
(Sections  151.4  to  151.5,  Charter);  and  one  year  disability 
leave  with  full  pay  for  firemen  and  policemen  injured  in  the 
line  of  duty  (Section  172,  Charter).'1 
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Since  it  appears  that  payment  by  the  city  for  the  medical 
examination  in  question  would  be  in  the  nature  of  additional  compen- 
sation to  any  bus  driver- employee  so  benefitted,  it  is  concluded  that 
such  payment  by  the  city  would  be  unauthorized. 

Very  truly  yours, 


WPB  THOMAS  M.  O'CONNOR 

City  Attorney 


OPINION  NO.  66-4 
March  24,  1966 


SUBJECT:   JURISDICTION  OF  BOARD  OF  PERMIT  APPEALS  TO  OVERRULE 
DISAPPROVAL  OF  SIGN  APPLICATION   (DOGGIE  DINER) 

Gentlemen: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"On  January  17,  1966  the  Department  of  City  Plan- 
ning disapproved,  as  required  by  Sections  607(b)  and 
607(d)  of  the  City  Planning  Code,  an  application  filed 
January  13,  1966  for  a  new  revolving  roof  sign  for  a 
Doggie  Diner  at  801  3rd  Street.   Section  607(b)  pro- 
hibits a  new  roof  sign  of  the  type  proposed  in  this 
application,  and  Section  607(d)  prohibits  a  new 
revolving  sign  of  the  type  thus  proposed.  Both  sections 
are  part  of  the  new  comprehensive  sign  ordinance  that 
was  adopted  by  the  Board  of  Supervisors  and  became  effec- 
tive November  21,  "1965  as  a  new  Article  6  of  the  City 
Planning  Code. 

MAn  appeal  has  been  taken  to  the  Board  of  Permit 
Appeals  from  this  disapproval,  although  the  appeal  does 
not  specify,  as  required  by  law,  wherein  the  disapproval 
resulted  from  error  or  abuse  of  discretion  on  the  part 
of  the  Department  of  City  Planning. 

"Because  of  the  city-wide  significance  of  the 
issue  thus  raised,  the  City  Planning  Commission  has 
directed  me  to  request  your  opinion  as  to  whether  the 
disapproval  of  this  sign  application  has  been  legally 
overruled  under  the  sections  of  the  Charter  and  City 
Planning  Code  applicable  to  such  matters. 

"If  the  disapproval  has  not  been  legally  over- 
ruled, your  opinion  is  also  requested  as  to  whether, 
under  applicable  rules  of  law,  the  Department  of  City 
Planning  is  obligated  to  approve  the  application  as 
ordered  by  the  Board  of  Permit  Appeals. 

OPINION 

On  January  13,  1966,  the  American  Neon  Displays,  Inc., 
filed  Permit  Application  No.  324709  to  erect  a  sign  at  301  3rd 
Street  in  San  Francisco.   The  area  is  presently  zoned  M-2  (Heavy 
Industrial  District).   The  sign  application  accompanied  by  plans 
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and  specifications  was  for  a  permit  to  erect  a  new  revolving  rooftop 
sign  for  the  benefit  of  the  Doggie  Diner,  Inc.   On  the  faco  of  the 
application  it  was  indicated  that  the  sign  would  rotate  at  approx- 
imately 5  rpm  plus  or  minus,  and  was  to  be  erected  upon  the  roof  of 
the  presently  existing  Doggie  Diner.  As  you  have  indicated  in  your 
request,  the  sign  application  was  disapproved  by  the  Zoning 
Administrator  on  January  17,  1966,  pursuant  to  Article  6  of  the 
Planning  Code,  Sections  607(b)  and  607(d). 

Section  607(b)  of  the  City  Planning  Code  (Part  II, 
Chapter  II,  of  the  San  Francisco  Municipal  Code)  provides  in  part 
as  follows : 

"(b)   Roof  signs.   No  roof  sign  shall  be  permitted 
in  any  C-l  ai strict.   In  all  other  C  and  M  districts  no 
roof  sign  shall  be  permitted;  except  that  a  rcof  sign 
may  be  erected  in  such  other  C  and  M  districts  if: 

"1.  The  sign  does  not  extend  more  than  25  feet 
above  the  roof  line  of  the  building  on  or 
over  which  the  sign  is  placed;  and 

"2.  All  parts  of  the  sign  are  within  25  feet  of, 
and  the  sign  is  mounted  at  not  more  than  a 
45  degree  angle  from  a  wall  of  a  building 
the  roof  line  of  which  is  at  least  as  high 
as  the  top  of  the  sign;  and 

"3.   Such  wall  forms  a  complete  backdrop  for 
the  sign,  as  the  sign  is  viewed  from  all 
points  from  which  the  sign  is  legible 
from  a  public  street  or  alley." 

Section  607(b),  supra,  prohibits  all  new  rooftop  signs  in 
San  Francisco  with  one  exception.   That  exception  provides  that  a 
rooftop  sign  may  be  erected  only  where  there  is  a  wall  to  the  rear 
of  the  sign  which  is  at  least  as  high  as  the  top  of  the  sign,  and 
the  sign  must  be  located  within  25  feet  of  that  wall.  This  excep- 
tion does  not  apply  in  this  individual  case  since  photographs  of 
the  area  clearly  show  that  there  is  no  wall  within  25  feet  of  the 
proposed  sign  to  be  located  on  top  of  the  Doggie  Diner. 

Section  607(d)  of  the  City  Planning  Code  (Part  II, 
Chapter  II,  of  the  San  Francisco  Municipal  Code)  provides  as 
follows: 
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"(d)  Moving  parts.   No  sign  shall  have  or  consist 
of  any  moving,  rotating,  or  otherwise  physically  ani- 
mated part  (as  distinguished  from  lights  that  give  the 
appearance  of  animation  by  flashing,  blinking  or  fluctu- 
ating), except  as  follows: 

"1.   Moving  or  rotating  or  otherwise  physically 
animated  parts  may  be  used  for  the  rota- 
tion of  barber  poles  and  the  indication  of 
time  of  day  and  temperature. 

"2.   In  the  case  of  a  general  advertising  sign 
in  C-2,  C-3,  C-M,  M-l  and  M-2  districts, 
except  signs  located  so  as  to  be  primarily 
viewed  by  persons  traveling  on  any  portion 
of  a  freeway,  moving  or  rotating  or  other- 
wise physically  animated  parts  may  be  used  if 
such  parts  do  not  exceed  a  velocity  of  one 
complete  cycle  in  a  four-second  period  where 
such  parts  constitute  less  than  30%  of  the  area 
of  the  sign  or  if,  where  such  parts  constitute 
a  greater  area  of  the  sign,  they  do  not  exceed 
a  velocity  of  one  complete  cycle  in  a  four- 
second  period  and  are  stationary  at  least  half 
of  each  eight-second  period." 

Section  607(d)  provides  that  no  sign  shall  consist  of 
any  rotating  or  physically  animated  part,  with  two  exceptions. 
The  first  exception  allows  animated  parts  in  barber  poles  and 
signs  that  indicate  the  time  of  day  and  temperature.  The  second 
exception  applies  to  general  advertising  signs  only  and  permits 
physically  animated  parts  where  such  part  of  the  sign  consists  of 
not  more  than  30%  of  the  total  area  of  the  sign.   Since  it  is 
evident  from  the  permit  application  that  the  Doggie  Diner  is 
designed  to  direct  attention  to  a  commodity  sold  on  the  premises, 
the  sign  is  a  business  sign  as  defined  in  Section  602.3  of  the 
City  Planning  Code.   In  the  instant  case  neither  exception  set 
forth  in  Section  607(d)  applies  to  the  Doggie  Diner  sign. 

Under  Charter  Section  117.2,  the  office  of  Zoning  Admin- 
istrator was  created  and  one  of  the  duties  placed  upon  the  office 
of  Zoning  Administrator  is  that  he  shall  administer  and  enforce  the 
zoning  and  set-back  ordinances.   The  term  "administer"  is  generally 
defined  to  mean  manage,  control,  and  conduct  the  affairs  or  business 
of  a  governmental  agency  to  which  it  relates.   (See  Chistgaue  v.  Fine 
(Minn.),  27,  N.W.  2d  193.)   The  word  "enforce"  means  to  cause  to  be 
executed  or  performed;  to  cause  to  take  effect;  to  compel  obedience 
to;  to  put  in  force.   (See  Dozier  v.  City  of  Gatesville  (Tex.), 
51  S.W.  2d  1091.)  Thus  the  Zoning  Administrator  under  the  Charter  is 
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charged  with  the  duty  to  review  permit  applications  to  determine 
whether  or  not  they  conform  with  the  City  Planning  Code.   If  the 
proposal  called  for  by  the  application  for  a  permit  violates  the 
provisions  of  the  City  Planning  Code,  the  Zoning  Administrator  is 
obligated  to  disapprove  the  application.   Under  the  Charter  of 
San  Francisco,  Section  117.3,  the  determination  of  the  Zoning 
Administrator  is  final  except  that  appeals  from  a  determination  of 
the  Zoning  Administrator  may  be  filed  within  ten  days  from  the 
date  of  such  decision  with  the  Board  of  Permit  Appeals. 

Under  Section  117.3(a)  the  Board  of  Permit  Appeals  has 
the  authority  to  hear  and  determine  appeals  where  there  is  an 
allegation  filed  before  it  that  there  was  error  or  abuse  of  dis- 
cretion by  the  Zoning  Administrator  in  the  enforcement  of  the 
zoning  ordinances.   In  this  particular  instance  when  the  appeal 
was  filed  by  the  American  Neon  Displays,  Inc.,  no  allegation  of 
error  or  abuse  of  discretion  was  filed  as  required  by  the  Charter. 
Since  the  allegation  of  error  or  abuse  of  discretion  is  part  of 
the  appeal  process  it  would  appear  that  no  valid  appeal  has  ever 
been  perfected  to  the  Board  of  Permit  Appeals.   In  the  particular 
instance  of  this  case  the  Board  of  Permit  Appeals  did  assume 
jurisdiction,  held  a  hearing  and  overruled  the  disapproval  of  the 
Zoning  Administrator. 

In  order  for  the  Board  of  Permit  Appeals  to  reverse  the 
Zoning  Administrator,  the  Board  must  find  that  there  was  error  or 
abuse  of  discretion.  Under  the  Charter  the  Board  is  subject  to 
the  same  limitations  as  are  placed  upon  the  Zoning  Administrator 
by  the  Charter  or  by  ordinance  (City  Planning  Code) . 

It  is  fundamental  in  construing  the  powers  and  duties  of 
the  Zoning  Administrator  in  his  primary  jurisdiction,  and  the  Board 
of  Permit  Appeals  in  its  apoellate  jurisdiction  that  they  are 
limited  by  their  properly  designated  powers  and  they  cannot  exercise 
legislative  functions  to  change  the  law  regulating  the  use  of 
property  in  the  City  and  County  of  San  Francisco.   No  proposition 
of  zoning  law  has  been  better  settled  by  the  courts.   In  Bernstein 
v.  Smutz.  83  Cal.  App.  2d  108,  115  the  Court  stated: 

"Neither  the  Zoning  Administrator  nor  the  Board 
of  Zoning  Appeals  is  a  law-making  body  and  neither 
has  power  to  disregard  or  amend  the  ordinance  under 
which  it  functions." 
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The  above  case  arose  in  the  City  of  Los  Angeles  regarding 
an  ordinance  which  prohibited  the  drilling  of  more  than  one  oil 
well  within  an  area  defined  as  a  "block."  The  court  held  that 
since  there  was  an  absolute  prohibition  of  drilling  more  than  one 
well  in  a  block,  no  administrative  remedy  was  provided  by  appeal 
to  the  Zoning  Administrator  or  the  Board  of  Zoning  Appeals.  The 
Charter  sections  of  the  City  of  Los  Angeles  which  created  the 
office  of  Zoning  Administrator  and  the  Board  of  Zoning  Appeals 
are  practically  identical  to  the  language  found  in  Section  117.3 
of  San  Francisco's  Charter. 


In  addition  to  the  above  cited  case  the  Supreme  Court  of 
California  in  City  and  County  of  San  Francisco  v.  Superior  Court. 
53  Cal.  2d  236,  250,  involving  the  Board  of  Permit  Appeals,  held 
as  follows : 

"Moreover,  it  would  appear  to  be  an  elementary 
proposition  not  open  to  doubt  that  in  the  general  and 
customary  course  of  any  appeal  from  a  lower  hearing 
officer,  referee,. board  or  tribunal,  the  standards  to 
be  followed  by  the  body  of  higher  authority,  unless 
otherwise  authoritatively  provided,  are  the  same  as 
those  which  control  the  lower:  the  relevant  law  — 
whether  enunciated  by  Constitution,  statute,  charter, 
ordinance,  or  controlling  court  decisions  —  and  a 
lawful  discretion,  applied  to  the  facts  in  evidence." 

The  case  of  City  and  County  of  San  Francisco  v.  Superior 
Court,  supra,  is  applicable  to  the  instant  situation  since  Charter 
Section  117.3(b)  states  that  the  Board  of  Permit  Appeals  is  subject 
to  the  same  limitations  as  are  placed  upon  the  Zoning  Administrator 
by  this  Charter  or  by  ordinance.  The  Board  of  Permit  Appeals  is 
bound  by  all  relevant  ordinances  of  the  City  and  County  of  San 
Francisco  and,  in  effect,  the  decision  of  overruling  the  Zoning 
Administrator  in  the  instant  case  would  be  an  amendment  to  the 
ordinance  and  to  the  Charter  provisions,  which  is  beyond  the  power 
of  the  Board. 

Section  9  of  the  Charter  provides  in  part  as  follows : 

"The  powers  of  the  city  and  county,  except  the 
powers  reserved  to  the  people  or  delegated  to  other 
officials,  boards  or  commissions  by  this  charter, 
shall  be  vested  in  the  board  of  supervisors  and  shall 
be  exercised  as  provided  in  this  charter." 
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Pursuant  to  Section  13  of  the  Charter  only  the  Board  of 

Supervisors  may  adopt  an  ordinance  and  only  the  Board  of  Supervisors 

may  amend  an  ordinance  adopted  by  it.   It  is  an  elementary 

provision  of  law  that  the  specific  governs  over  the  general,  and 

the  law-making  powers  of  the  City  and  County  of  San  Francisco 
have  been  granced  exclusively  to  the  Board  of  Supervisors  by  the 
Charter. 

It  is  evident  from  the  above  discussion  concerning  the 
relevant  powers  and  duties  of  the  Zoning  Administrator  and  the 
Board  of  Permit  Appeals  that  the  Board  exceeded  its  jurisdiction 
in  overruling  the  Zoning  Administrator's  disapproval  of  the  permit 
application  to  erect  the  revolving  rooftop  sign  since  the  sign  is 
specifically  prohibited  by  the  above  cited  provisions  of  the  City 
Planning  Code. 

Under  applicable  rules  of  law  the  decision  of  the  Board 
of  Permit  Appeals  is  not  final  until  findings  have  been  prepared  and 
signed   by  the  Board  stating  where  they  found  error  on  the  part 
of  the  Zoning  Administrator  in  administering  the  Code,  or  showing 
that  he  abused  his  discretion  in  administering  the  Code.   Since 
these  findings  have  not  been  made  at  this  time,  the  decision  of 
the  Board  is  not  final.  When  the  formal  decision  of  the  Board  has 
been  rendered  by  the  inclusion  of  findings  and  forwarded  to  the 
Zoning  Administrator,  Section  16  of  Part  III  of  the  San  Francisco 
Municipal  Code  provides  that  rehearing  may  be  applied  for. 

In  the  event  that  a  rehearing  is  denied  by  the  Board  of 
Permit  Appeals  and  the  Board  directs  the  Zoning  Administrator  to 
approve  the  subject  application,  the  Zoning  Administrator  would  be 
obligated  to  refuse  to  act.   The  Zoning  Administrator  cannot  be 
compelled  to  perform  acts  which  are  void,  illegal,  contrary  to 
public  policy,  or  which  tend  to  aid  in  an  unlawful  purpose. 
Even  though,  normally,  approval  of  the  permit  application 
would  be  a  ministerial  act,  a  ministerial  officer  cannot  be 
coerced  into  doing  that  which  his  duty  under  the  law  prohibits  him 
from  doing.   (See  Plum  v.  City  of  Healdsburg,  237  A.C.A.  389,  398.) 
In  the  case  of  Plum  v.  City  ot  Healdsburg.  supra,  the  district 
court  held  that  a  superior  court  could  not  mandate  a  public  official 
to  disobey  the  law  when  an  order  of  a  planning  commission  was  void. 

Therefore  it  is  my  opinion  that  the  Board  of  Permit 
Appeals  does  not  possess  the  jurisdiction  to  approve  the  subject 
sign  application,  and,  further,  in  the  event  that  the  Board  of 
Permit  Appeals  does  not  reconsider  the  matter  and  the  order 
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becomes  final,  neither  the  Zoning  Administrator  nor  the  Planning 
Commission  becomes  obligated  to  approve  the  application  under  the 
circumstances . 

You  are  advised  accordingly. 

Respectfully  submitted, 


RAK  THOMAS  M.  O'CONNOR 

City  Attorney 


To:  City  Planning  Commission 
100  Larkin  Street 
San  Francisco,  California 
Att.:  Mr.  James  R.  McCarthy,  Director 


cc:  Board  of  Permit  Appeals 
cc:  Zoning  Administrator 


Letter  Opinion  No.  66-4-A 


February  11,  1966 


Mr.  Martin  Mongan 

County  Clerk 

317  City  Hall 

San  Francisco,  California  94102 

Re: •  Acceptance  of  Bail  By 
Municipal  Court  Clerk 

Dear  Mr.  Mongan: 

You  have  requested  my  opinion  as  to  whether  the  Clerk  of 
the  Municipal  Court  at  the  Hall  of  Justice  may  on  week-ends  accept 
bail  set  by  a  writ  of  habeas  corpus  in  order  to  obviate  the  neces- 
sity of  overtime  work  on  Saturday  or  Sunday  in  the  Hall  of  Justice 
office  of  the  County  Clerk. 

Section  1269b  of  the  Penal  Code  provides,  in  part,  as 
follows: 

"The  officer  in  charge  of  a  jail  wherein  an 
arrested  person  is  held  in  custody  and  the  clerk  of 
the  justice  of  municipal  court  of  the  judicial  dis7 
trict  in  which  the  offense  was  alleged  to  have  been 
committed  and  the  clerk  of  the  superior  court  in 
which  the  case  against  the  defendant  is  pending  shall 
have  authority  to  approve  and  accept  bail  in  such 
amount  as  fixed  by  the  warrant  of  arrest  or  schedule 
of  bail  or  order  admitting  to  bail  in  cash  or  surety 
bond  executed  by  a  certified,  admitted  surety  insurer 
as  provided  in  the  Insurance  Code,  to  issue  and  sign 
an  order  for  the  release  of  the  arrested  person,  and 
to  set  a  time  and  place  for  the  appearance  of  the 
arrested  person  before  the  appropriate  court  and  give 
notice  thereof,  .  .  .  ."   (Emphasis  added.) 

Under  the  above  section  the  Clerk  of  the  Municipal  Court 
as  well  as  the  other  persons  mentioned  therein  are  empowered  to 
accept  bail,  either  cash  or  surety  bond,  whenever  the  amount  of 
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ball  has  been  set  by  court  order,  regardless  of  the  fact  that  the 
order  may  have  been  issued  by  the  Superior  Court. 

Therefore,  the  Deputy  Clerk  of  the  Municipal  Court  on  duty 
on  week-ends  at  the  Hall  of  Justice  may  accept  bail,  either  cash  or 
surety  bond,  where  a  writ  of  habeas  corpus  has  been  issued  together 
with  an  order  admitting  to  bail  in  a  stated  amount. 


Very  truly  yours. 


EAB  THOMAS  M.  O'CONNOR 

City  Attorney 


OPINION  NO.    66-5 
April  14,    1966 

SUBJECT:      POWER  OF  BOARD  OF  SUPERVISORS  TO  CONTRACT  FOR  ENGINEERING 
OR  OTHER  STUDIES 


Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"Supervisor  Terry  A.  Francois  asks  that  you  advise 
him  whether  the  Board  of  Supervisors  as  an  entity  may  be 
the  contracting  party  on  behalf  of  the  City  and  County 
of  San  Francisco  with  respect  to  engineering  and  other 
studies  which  are  made  or  authorized,  such  as  the  recently 
concluded  joint  City-State  study  of  proposed  Golden  Gate 
and  Panhandle  Freeway  routes,  so  that  the  Board  itself, 
and  not  an  administrative  officer  of  the  City  and  County, 
would  receive  all  reports  from  consultants  and  others 
engaged,  at  every  stage  of  the  proceedings." 

OPINION 

The  Board  of  Supervisors  is  invested  with  all  the  powers 
of  the  City  and  County  of  San  Francisco  except  those  powers  reserved 
to  the  people  or  delegated  to  other  officials,  boards  or  commissions 
by  the  Charter  (Charter  §9).   Therefore,  the  power  to  make  a  con- 
tract on  behalf  of  the  City  and  County  of  San  Francisco  is  vested  in 
the  Board  only  to  the  extent  that  such  power  has  not  been  delegated 
to  another  official,  board  or  commission  by  the  Charter. 

With  relation  to  specific  public  works  and  improvements 
to  be  constructed  by  the  City  and  County,  such  power  has  been  dele- 
gated to  other  boards,  officers  and  commissions  by  the  provisions 
of  Section  95  of  the  Charter  which  require  that  the  department  head 
in  charge  of  or  responsible  for  the  work  let  the  contract  and  if 
it  is  in  excess  of  $2,000  that  it  have  the  approval  of  the  Chief 
Administrative  Officer  relative  to  departments  under  his  jurisdic- 
tion or  of  the  board  or  commission  concerned  for  departments  not 
under  the  Chief  Administrative  Officer.   Also  pertinent  is  the 
following  provision  of  Section  106  of  the  Charter: 

"All  examinations,  plans  and  estimates  required  by 
the  supervisors  in  connection  with  any  public  improve- 
ments, exclusive  of  those  to  be  made  by  the  public 
utilities  commission,  shall  be  made  by  the  director  of 
public  work?,  and  he  shall,  when  requested  to  do  so, 
furnish  information  and  data  for  the  use  of  the  super- 
visors." 
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In  the  case  of  Kennedy  y.  Ross,  28  Cal.  2d  569,  which 
involved  a  contract  entered  into  between  the  Director  of  Public 
Works  and  a  consulting  engineer  for  the  preparation  of  plans  and 
specifications  for  a  sewage  disposal  project,  the  court  pointed 
out  as  follows  with  respect  to  the  contention  that  the  power  to 
authorize  the  contract  had  been  vested  in  the  Board  of  Supervisors: 

"It  is  apparent  from  the  provisions  of  the  new 
charter  that  the  framers  intended  to  and  did  formulate 
a  change  in  the  usual  concentration  of  control  in  the 
administration  of  municipal  affairs,  and  thereby  provided 
for  a  decentralization  of  powers.   Only  those  powers  of 
the  city  which  are  not  reserved  to  the  people  or  delegated 
to  other  officials,  boards  or  commissions,  are  vested  in 
the  board  of  supervisors,  to  be  exercised  as  provided  in 
the  charter"  (§9). 


"From  the  foregoing  it  is  seen  that  the  framers  of 
the  charter  intended  a  division  or  separation  of  powers 
as  between  the  board  of  supervisors,  and  the  executive 
and  administrative  heads  and  departments." 


"...  Section  2  of  the  charter  provides  that  the 
exercise  of  all  rights  and  powers  of  the  city  and  county 
when  not  prescribed  in  the  charter  shall  be  as  provided 
by  ordinance  or  resolution  of  the  board  of  supervisors. 
Section  3  provides  that  where  a  procedure  for  exercising 
any  right  or  power  is  provided  by  statute,  the  statutory 
procedure  shall  be  followed  unless  a  different  procedure 
is  provided  in  the  charter  or  by  ordinance  under  charter 
authority.   .  .  .   Section  4041.34  of  the  Political  Code 
provides  that  boards  of  supervisors  in  their  respective 
counties  shall  have  power  to  contract  for  special  serv- 
ices and  advice  in  financial,  economic,  accounting, 
engineering,  legal  or  administrative  matters  by  persons 
specially  trained.  Those  provisions  may  be  said  to  govern 
to  the  effect  here  contended  only  when  the  charter  does 
not  otherwise  provide.   (Charter,  §3.)   Section  95  of  the 
same  instrument  provides  the  procedure  for  the  execution 
of  any  public  work  or  improvement,  namely,  by  contract. 
There  is  no  serious  contention  that  the  section  does  not 
vest  in  the  director  of  public  works,  subject  to  the 
approval  of  the  chief  administrative  officer,  the  power 
to  contract  for  the  construction  of  public  works  and 
improvements.   Plans  and  specifications  are  essential 
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to  the  construction  of  any  such  work  or  improvement. 
The  contract  here  involved  covers  only  the  preparatory 
plans  and  specifications  which  are  necessary  before 
the  construction  of  the  contemplated  project  can  be 
commenced.  Having  the  unquestioned  express  power  to 
let  contracts  for  the  construction  of  the  improvement, 
the  power  to  obtain  the  plans  and  specifications  there- 
for follows  as  a  necessary  incident."   (Citing  cases.) 
(28  Cal.  2d  569,  579-580.) 

However,  neither  the  Charter  sections  cited  in  the 
Kennedy  case  nor  the  decision  in  the  case  can  be  construed  so  as 
to  deprive  the  Board  of  Supervisors  of  all  contractual  powers  in 
connection  with  public  works  and  improvements.   In  the  earlier  case 
of  San  Francisco  v.  Boyd,  17  Cal.  2d  606,  the  same  court  sustained 
the  validity  of  a  contract  entered  into  between  the  Board  of  Super- 
visors and  an  engineering  expert  for  an  investigation  and  report 
to  the  Board  of  Supervisors  on  the  transit  problems  of  the  city. 
The  court  pointed  out  as  follows: 

"While  it  is  true  that  the  charter  provides  for 
an  independence  of  the  various  departments  of  the  city 
in  the  performance  of  their  respective  duties,  and 
while  it  is  true  that  to  the  various  commissions  certain 
duties  have  been  delegated,  yet  there  is  nothing  in  the 
language  delegating  such  duties  and  functions  .  .  . 
which  suggests  a  limitation  upon  the  powers  of  the  board 
of  supervisors  to  plan,  study  and  legislate  for  civic 
betterment  and  improved  conditions  of  municipal  affairs" 
(p.  617). 


"Nor  do  we  think  that  section  106  of  the  Charter 
offers  any  obstacle.  That  section  provides  that  'All 
examinations,  plans  and  estimates  required  by  the  super- 
visors in  connection  with  any  public  improvements, 
exclusive  of  those  to  be  made  by  the  public  utilities 
commission,  shall  be  made  by  the  director  of  public 
works,  and  he  shall,  when  requested  to  do  so,  furnish 
information  and  data  for  the  use  of  the  supervisors.' 
We  are  not  inclined  to  apply  this  charter  provision  to 
a  general  survey  such  as  is  here  proposed.   Reasonably 
construed,  the  provision  would  appear  to  have  applica- 
tion only  to  specific  public  improvements"  (p.  613). 
(Emphasis  by  the  court.) 

The  case  of  Kennedy  v.  Ross,  supra,  did  not  overrule  this  earlier 
decision  but  distinguished  it  as  follows: 
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"The  respondent  points  out  that  in  the  case  of 
San  Francisco  v.  Boyd,  supra  (17  Cal.  2d  606),  the 
contract  for  the  services  of  the  expert  was  made  by 
the  board  of  supervisors.   The  subject  matter  of  the 
contract  was  the  engagement  of  an  engineering  expert 
to  investigate  and  report  to  the  supervisors  on  the 
transit  problem  of  the  city.   No  construction  work 
or  improvement  was  contemplated  thereby.    It  was 
solely  a  matter  of  inquiry  by  the  board.   ...   No 
contract  had  been  made  by  any  department  to  which 
power  in  respect  to  the  matter  had  been  delegated  by 
the  charter,  and  no  question  of  unlawful  interference 
by  the  supervisors  was  raised." 

In  summation  then,  you  are  advised  as  a  general  propo- 
sition that  the  Board  of  Supervisors  has  the  power  to  be  a  con- 
tracting entity  for  engineering  and  other  studies  where  it  is 
exercising  its  general  powers  to  plan,  study  and  legislate  for 
civic  betterment  and  improved  conditions  of  municipal  affairs  and 
when  no  specific  city  and  county  public  work  or  improvement  under 
the  jurisdiction  of  another  officer,  board  or  commission  of  the 
city  and  county  is  contemplated  thereby. 

With  specific  reference  to  state  freeways  proposed  to 
be  constructed  in  the  City  and  County  of  San  Francisco  by  the 
State,  it  is  to  be  noted  that  the  only  local  control  over  such 
construction  is  vested  in  the  Board  of  Supervisors  by  the  pro- 
visions of  Section  100.2  of  the  Streets  and  Highways  Code  which 
state  that  no  city  street  or  county  highway  can  be  closed  by  such 
construction  except  pursuant  to  an  agreement  with  the  Board  of 
Supervisors.   In  this  specific  area,  both  under  its  residual 
powers  under  Section  9  of  the  Charter  and  pursuant  to  its  specific 
powers  and  duties  under  Section  100.2  of  the  Streets  and  Highways 
Code,  the  Board  of  Supervisors  has  the  power  to  be  the  contracting 
entity  for  engineering  and  other  studies  designed  to  furnish  it 
with  information  and  guidance  in  connection  with  plans  for  State 
freeway  construction  in  San  Francisco. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:  Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 


LETTER  OPINION  NO.  66-5-A 


January  3,  1966 


J.  M.  Stubblebine,  M.  D. 

Program  Chief 

Department  of  Public  Health 

101  Grove  Street 

San  Francisco  2,  California 

Re:   Censoring  mail  of  inpatients  receiving 

psychiatric  care  at  Psychiatric  Division 
of  San  Francisco  General  Hospital 

Dear  Doctor  Stubblebine: 

You  ask  for  clarification  of  your  responsibilities 
with  regard  to  censoring  the  mail  of  patients  receiving 
inpatient  psychiatric  care  at  the  Psychiatric  Division  of  San 
Francisco  General  Hospital. 

A  review  of  the  Welfare  and  Institutions  Code  reveals 
there  is  no  state  legislation  limiting  the  power  of  county 
hospitals  to  promulgate  regulations  censoring  the  mail  of  patients 
who  are  mentally  ill. 

Section  7502  authorizes  the  Department  of  Mental  Hygiene 
to  regulate  in  this  field  and  is  intended  to  apply  to  state  insti- 
tutions under  its  jurisdiction.   It  reads  as  follows: 

"Correspondence  of  inmates;  regulation.   The 
department  shall  make  such  regulations  in  regard  to 
the  correspondence  of  the  inmates  in  custody  in  such 
institutions  as  in  its  judgment  will  promote  their 
interests.    Such  regulations  shall  be  complied  with 
and  enforced  by  the  proper  authorities  of  each 
institution.    No  restriction  shall  be  placed  upon 
the  correspondence  of  such  inmates  with  the  superior 
judge  or  the  district  attorney  of  the  county  from 
which  such  inmates  were  committed  or  admitted  to 
such  institutions.   (Stats.  1927,  c.  369,  p.  1177 
§7502." 

Pursuant  to  this  authority  the  Department  of  Mental 
Hygiene  has  enacted  Rules  52  and  53  for  the  guidance  of  its 
employees  and  they  read  as  follows: 
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"52.   Patients'  Correspondence.   All  patients  are 
to  be  allowed  the  right  to  send  uncensored  mail  to 
superior  court  judges,  district  attorneys,  their  own 
attorneys,  the  superintendent,  and  to  the  director.   No 
letter  to  any  other  person  with  whom  the  patient  has  a 
reasonable  right  to  correspond  may  be  held  up  unless  it 
contains  obscene,  vulgar,  or  threatening  language.   Such 
letters  submitted  for  mailing  must  not  be  destroyed;  they 
should  be  returned  to  the  patient  with  the  explanation 
that  the  letter  could  not  be  mailed  because  of  the  obscene, 
vulgar,  or  threatening  material  it  contained.   The  patient 
should  be  invited  to  rewrite  the  letter  in  a  more  acceptable 
way. 

"53.   Mail  Addressed  to  Patients.   Mail  from  a 
superior  court  judge  or  district  attorney  of  the  county 
from  which  the  patient  was  admitted  should  be  delivered 
unopened.   Mail  identified  as  containing  checks  payable 
to  patients  may  be  diverted  by  the  mail  room  to  the 
proper  office  for  deposit  to  the  patient's  personal 
account  and  receipt  issued  to  the  patient.    Other 
mail  shall  be  opened  in  the  presence  of  an  employee 
and  money,  negotiable  instruments,  documents  and  articles 
which  may  be  harmful  to  the  welfare  of  the  patient  shall 
be  delivered  to  the  office  and  a  receipt  given.   Where 
the  patient's  condition  warrants,  mail  may  be  inspected 
by  the  ward  physician  and,  if  the  contents  are  thought 
to  be  harmful  to  the  patient,  may  be  withheld." 

In  like  manner,  a  written  regulation  promulgated  by  the 
Chief  Administrative  Officer  (§60,  Charter)  which  confines  itself 
to  the  limitations  imposed  by  Rules  52  and  53  would  be  a  permis- 
sible exercise  of  regulatory  power  for  the  government  and  manage- 
ment of  the  San  Francisco  General  Hospital.    (§1441,  Health  and 
Safety  Code.) 

Very  truly  yours, 

PJD  THOMAS   M.    O'CONNOR 

City  Attorney 

cc:  Mr.  Thomas  J.  Mellon 

Chief  Administrative  Officer 

Ellis  D.  Sox,  M.  D. 
Director  of  Public  Health 


OPINION  NO.  66-6 
April  18,  1966 


SUBJECT:   ATTACHES  OF  THE  MUNICIPAL  COURT; RIGHT  TO  RESIDE  OUTSIDE 
OF  SAN  FRANCISCO  WITHOUT  RETAINING  STATUS  AS  ELECTORS 

Dear  Sir: 

You  have  requested  that  you  be  advised  relative  to  the 
effect  that  the  recent  amendment  to  Section  16.99,  Administrative 
Code,  has  on  the  residence  of  attaches  of  the  Municipal  Court.   In 
your  request  you  point  out  that  Section  71140.1  of  the  Government 
Code,  which  deals  with  the  right  of  attaches  of  Municipal  Courts  to 
temporarily  live  outside  the  county  or  city  and  county  in  which  the 
court  is  located,  might  restrict  the  provisions  of  Section  16.99  so 
that  they  would  not  apply  to  attaches  of  the  Municipal  Court  of  the 
City  and  County  of  San  Francisco. 

OPINION 

Article  VI,  Section  11  of  the  California  Constitution 
authorizes  the  Legislature  to  prescribe  the  number,  qualifications 
and  compensations  of  the  judges,  officers  and  attaches  of  the  Muni- 
cipal Court.   It  also  provides  that  the  Legislature  shall  establish 
a  method  of  fixing  their  compensation.   In  carrying  out  its  func- 
tions under  this  section,  insofar  as  the  attaches  of  the  Municipal 
Court  of  the  City  and  County  of  San  Francisco  are  concerned,  the 
Legislature  has  enacted  Article  26,  Title  8,  Chapter  10  (commencing 
with  Section  74500)  of  the  Government  Code.   Nowhere  in  these  sec- 
tions has  the  State  Legislature  provided  for  any  particular  resi- 
dence requirement  for  the  attaches  of  the  Municipal  Court. 

In  Slavich  v.  Walsh,  32  Cal.  App.  2d  228,  the  District 
Court  of  Appeal  stated  that  only  the  Legislature  could  set  the 
salaries  of  attaches  of  the  Municipal  Court  and  that  the  Legislature 
had  the  authority  to  prescribe  the  number  and  qualifications  of  said 
attaches.  At  the  same  time,  the  court  recognized  these  employees^ 
of  the  Municipal  Court  as  municipal  employees  of  a  "hybrid  nature 
(page  236) .   In  arriving  at  this  conclusion  that  attaches  of  the 
Municipal  Court  were  municipal  employees  of  a  "hybrid  nature,   the 
District  Court  of  Appeal  stated,  at  page  237,  the  following: 

"Whatever  authority  the  city  may  have  over  such 
employees  is  inferior  and  subordinate  to  that  of  the 
Legislature  under  its  constitutional  powers.   The 
Legislature  has  seen  fit  to  fix  the  number,  salaries, 
and  in  some  cases  to  fix  the  duties,  of  such  employees. 
Where  it  has  acted  its  powers  are  supreme.   But  as  to 
other  matters  --  civil  service,  health  and  retirement 
--  the  Legislature  has  seen  fit  to  delegate  power  to 
the  municipality  under  general  law." 

An  examination  of  Article  26,  Title  8,  Chapter  10 
(commencing  with  Section  74500)  of  the  Government  Code  indicates 
that  the  Legislature  has  not  prescribed  any  rerident  requirement  for 
attaches  of "the  Municipal  Court  in  San  Francisco.   However,  the 
Legislature  in  Section  74508,  Government  Code,  has  prescribed  that 
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all  attaches  of  the  Municipal  Court  in  San  Francisco  are  entitled 
to  the  benefits  of  the  civil  service  provisions  of  the  Charter. 
While  technically  the  section  dealing  with  residence  in  the  Adminis- 
trative Code  (Section  16.99)  may  not  be  a  civil  service  provision 
of  the  Charter,  residence  of  employees  has  always  been  considered 
one  of  the  conditions  that  must  be  met  by  persons  seeking  or  main- 
taining their  employment  with  the  City  and  County,  and  specifically, 
by  all  persons  applying  for  or  being  employed  in  civil  service 
status.   (See:   Ballf  v.  Public  Welfare,  151  C.A.  2d  784.)   Con- 
sequently, when  the  residence  of  City  employees  is  extended  to  the 
thirty-mile  belt,  as  was  done  by  the  amendment  to  Section  16.99  of 
the  Administrative  Code,  its  benefits  would  apply  with  equal  force 
to  all  the  Municipal  Court  attaches  as  prescribed  in  Section  74508 
of  the  Government  Code. 

The  remaining  question  in  your  request  deals  with  the 
affect  that  the  provisions  of  Section  71140.1,  Government  Code, 
would  have  on  residence  of  attaches  of  the  Municipal  Court  in  San 
Francisco.  This  section  reads  as  follows: 

"§71140.1.  The  attaches  of  a  municipal  court  may 
reside  temporarily  in  counties  adjoining  the  county  in 
which  they  are  employed  if  such  temporary  residence 
does  not  deprive  them  of  their  status  as  electors  of 
the  county  or  city  and  county  in  which  they  are  ap- 
pointed or  elected." 

The  language  of  this  section  would  only  apply  to  a  county  or  a  city 
and  county  where  either  by  State  law  or  local  law  the  attaches  were 
required  to  be  electors  of  the  county  or  city  and  county.   As  I 
have  noted  above,  there  is  no  such  requirement  in  the  State  legis- 
lative enactment,  and  with  the  amendment  to  Section  16.99  of  the 
Administrative  Code,  there  is  no  longer  any  requirement  that  an 
attache  of  the  Municipal  Court  be  a  resident  or  San  Francisco  and 
inferentiaily  an  elector  thereof.   Consequently,  the  language  of 
Section  71140.1  is  not  applicable  to  the  attaches  of  the  Municipal 
Court  of  San  Francisco. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:  Mr.  James  M.  Cannon 

Clerk  of  thw  Municipal  Court 

301  City  Hall 

San  Francisco,  California 


EJW 


Letter  Opinion  No.  66-6-A 


January  3,  1966 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 


Re:   Parking  at  Homes  for  Aged; 

Zoning  Administrator  has  Sole 
"Jurisdiction  to  Waive  Individual 
Parking  Requirements;  Board  of 
Supervisors  has  Jurisdiction  to 
Amend  Planning  Code 


Dear  Mr.  Dolan: 


This  letter  is  in  response  to  your  inquiry  concern- 
ing whether  or  not  the  City  Planning  Commission  has  discre- 
tionary power  to  waive  the  requirements  for  off-street  parking 
spaces  in  connection  with  the  construction,  conversion  or 
operation  of  public  or  private  housing  for  the  elderly. 

The  City  Planning  Commission  does  not  have  discre- 
tionary power  to  waive  the  requirement  for  off-street  parking 
spaces  as  contained  in  the  present  City  Planning  Code.   Under 
Section  117.3  of  the  Charter,  only  the  Zoning  Administrator 
has  the  power  to  waive  requirements.   The  Zoning  Administrator 
is  granted  exclusive  authority  to  waive  the  one-for-one  off- 
street  parking  requirements  for  residential  construction. 

In  order  for  a  variance  to  be  processed  by  the 
Zoning  Administrator  a  formal  application  has  to  be  filed  with 
his  department.   Such  application  must  contain  a  list  of  the 
names  of  all  property  owners  within  300  feet  surrounding  the 
parcel  affected,  as  well  as  a  map  showing  all  of  the  parcels 
of  property  within  300  feet.  Notice  is  then  sent  to  all  prop- 
erty owners  within  this  perimeter  area  and  notice  is  also 
published  in  the  newspaper.  After  a  public  hearing  has  been 
held  the  Zoning  Administrator  may  grant  a  variance  if,  and 
only  if,  he  finds  facts  which  shall  establish  that  the 
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following  three  conditions  exist: 

1.  That  there  are  exceptional  or  extraordinary 
circumstances  that  apply  to  the  use  of  the  property  that  do 
not  apply  generally  to  the  property  in  the  same  district  or 
zone; 

2.  That  such  a  variance  is  necessary  for  the  pres- 
ervation of  a  substantial  property  right  of  the  petitioner 
possessed  by  other  property  in  the  same  zone  and  vicinity;  and 

3.  That  the  granting  of  such  a  variance  will  not 
be  materially  detrimental  to  the  public  welfare. 

After  the  Zoning  Administrator  has  made  his  deci- 
sion in  writing  and  has  informed  the  applicant  of  his  deci- 
sion to  grant  or  deny  the  requested  variance,  an  appeal  may 
be  filed  within  ten"  days  to  the  Board  of  Permit  Appeals  by 
either  an  applicant  who  has  been  refused  a  variance,  or  by 
any  person  who  feels  he  was  aggrieved  because  the  Zoning 
Administrator  granted  a  variance.   In  hearing  on  appeal  the 
granting  or  denial  of  a  variance,  the  Board  of  Permit  Appeals 
is  bound  by  the  same  requirements  as  the  Zoning  Administrator 
(Section  117.3(b)  of  the  Charter). 

Ae  long  as  there  is  a  general  rule  requiring  one- 
for-one  off-street  parking  for  residential  buildings,  the 
Zoning  Administrator  is  the  only  one  vested  with  charter 
authority  to  vary  the  requirements  of  the  Planning  Code. 

However,  the  requirements  as  set  forth  in  the  Plan- 
ning Code,  particularly  Section  136,  could  be  amended  to  pro- 
vide more  liberal  provisions  for  off-street  parking  spaces 
for  public  or  private  homes  for  the  elderly  in  recognition  of 
the  fact  that  the  occupants  of  this  type  of  residential  prop- 
erty in  the  vast  majority  of  cases  do  not  own  or  use  cars. 

I  am  enclosing  for  your  consideration  a  form  of 
ordinance  amending  Section  136  of  the  Planning  Code  by  adding 
subsection  (f)  thereto  which  would  make  special  provision  for 
off-street  parking  spaces  for  homes  for  the  -lderly.   The 
number  of  required  spaces  has  been  Left  blank  for  later 
insertion  when  the  number  is  determined. 

Very  truly  yours, 

RAK  THOMAS  M.  O'CONNOR 

City  Attorney 


OPINION  NO.  66-7 
April  20,  1966 


SUBJECT:   AMUSEMENT  TAX;  RIGHT  OF  CITY  AND  COUNTY  TO  IMPOSE; 

RIGHT  TO  REQUIRE  AMOUNT  OF  TAX  BE  SHOWN  ON  ADMISSION 
TICKETS  TO  EVENTS  USING  PUBLIC  FACILITIES 

Dear  Sir: 

Your  request   for  an  opinion   is  as   follows: 

REQUEST 

"At  our  Board  meeting  held  yesterday,  Supervisor 
Terry  A.  Francois  called  the  attention  of  his  colleagues 
to  recent  press  reports  of  the  action  taken  by  the  San 
Francisco  Giants  baseball  team  to  retain  for  itself  an 
amount  equal  to  the  10%  Federal  amusement  tax  which  was 
recently  rescinded,  despite  the  intent  of  the  Federal 
government  to  effect  a  saving  for  the  public  and  combat 
inflation. 

"Supervisor- Francois ,  in  this  connection,  asks  that 
you  advise  him  whether  it  is  legally  possible  for  the 
City  and  County  to  impose  a  local  amusement  tax  applicable 
to  contests  or  performances  of  athletic  aggregations, 
theatrical  groups,  and  the  like. 

"Also  in  this  connection,  Supervisor  Francois  would 
like  your  opinion  as  to  whether  the  City  pursuant  to 
ordinance  might  require  users  of  public  facilities  for 
such  contests  or  performances  to  indicate  on  admission 
tickets  the  amount,  if  any,  being  charged  for  amusement 
tax  so  that  the  public  will  be  fully  informed." 

OPINION 

The  Excise  Tax  Reduction  Act  of  1965,  approved  by  the 
President  on  June  21,  1965,  repealed  the  excise  taxes  on  admis- 
sions, including  the  tax  on  general  admissions  which  applies  to 
certain  movies,  theater  performances,  concerts,  athletic  events 
and  racing,  the  tax  on  cabarets,  and  the  tax  on  club  dues, 
effective  as  of  noon,  December  31,  1965.  (Public  Law  89-44,  79 
Stat.  136,  sees.  301,  305,  701.) 

In  his  message  to  Congress  on  excise  tax  reductions  and 
repeals,  the  President  stated,  in  part,  as  follows: 

".  .  .To  insure  that  the  excise  tax  reductions 
make  the  maximum  contribution  to  continued  price  sta- 
bility and  balanced  prosperity,  I  call  on  American 
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business  to  translate  lower  excise  taxes  promptly  into 
lower  retail  prices  for  consumers.  ..."   (1965  U.S. 
Code  Cong.  &  Adm.  News,  p.  892.) 

The  levy  and  collection  of  taxes  by  a  municipality  for 
revenue  purposes  is  strictly  a  municipal  affair  subject  only  to 
the  limitations  and  restrictions  appearing  in  the  Constitution 
and  the  charter  of  said  municipality.   (West  Coast  Advertising 
Co.  v.  San  Francisco,  14  Cal.  2d  516.) 

In  Fox- Bakersfield  Theatre  Corp.  v.  City  of  Bakersfield, 
36  Cal.  2d  136,  the  City  of  Bakersfield  adopted  an  ordinance  which 
imposed  a  license  tax  on  all  persons  maintaining  places  of  or 
furnishing  amusement  or  entertainment  in  the  city.  The  tax  was 
based  upon  a  percentage  of  the  admission  charge  and  was  in  addi- 
tion to  the  City's  general  business  license  tax.   Theatre  operators 
attacked  the  ordinance  on  the  grounds  of  discrimination  and  double 
taxation.  The  State  Supreme  Court  found  no  validity  in  either 
contention,  holding  that  taxation,  other  than  of  property,  upon 
the  same  activity  or  incident  for  the  same  purpose  by  the  same 
--ring  agency,  more  than  once  in  the  same  period,  standing  alone, 
is  not  forbidden  by  the  Constitutions,  state  or  federal,  and  that 
there  is  no  discrimination  where  the  burden  of  the  tax  falls  equally 
on  all  members  of  a  class  provided  that  the  classification  is 
reasonable,  based  on  substantial  differences  between  the  pursuits 
separately  grouped,  and  is  not  arbitrary. 

Section  24  of  the  Charter,  relating  to  permits  and 
inspections,  sets  forth  the  local  limitations  and  restrictions  upon 
the  power  to  issue  licenses.   The  concluding  paragraph  of  the  sec- 
tion singles  out  only  sellers  or  manufacturers  of  goods,  wares  or 
merchandise  operating  at  a  fixed  place  of  business  upon  whom  license 
taxes  may  not  be  imposed  except  for  "health,  sanitary  or  other 
ordinance  enacted  under  the  police  power."  As  to  all  other  busi- 
nesses, no  restriction  appears  upon  the  right  of  the  city  to  impose 
license  taxes  for  revenue  purposes.   (West  Coast  Advertising  Co.  v. 
San  Francisco,  supra .  p.  525.) 

Accordingly,  in  ray  opinion,  the  City  and  County  may 
impose  a  local  amusement  tax  applicable  to  contests  or  performances 
of  athletic  aggregations,  theatrical  groups,  and  the  like. 

In  reference  to  your  second  question,  in  my  opinion,  th" 
City  may  require  users  of  public  facilities  for  such  contests  And 
performances  to  indicate  on  admission  tickets  the  amount  being 
charged  for  amusement  tax  provided  that  the  Board  of  Supervisors 
finds  a  reasonable  basis  for  imposing  such  a  requirement  on  users 
of  public  facilities  as  distinguished  from  users  of  nonpublic 
facilities.   (Fox  etc.  Corp.  v.  City_of  Bakersfield,  supra.) 
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You  are  advised  accordingly. 

Respectfully  submitted 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:  Mr.  Robert  J.  Do Ian 
Clerk  of  the  Board 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 


JJS 


Letter  Opinion  No.  66-7-A 


January  4,  1966 


Mr.  Ronald  H.  Born 

General  Manager 

Department  of  Social  Services 

585  Bush  Street 

San  Francisco,  California  94108 


Re:   Custody  of  minor;  hospitalization;  authority 
of  Department  of  Social  Services  in  absence 


of  consent  of  parent  or  guardian  or  court 
order- 


Dear  Mr.  Born: 


In  your  October  27,  1965  letter  you  present  three  ques- 
tions as  follows: 

"1.   Does  the  Department  have  authority  to  take 
custody  of  a  minor  child  without  the  consent  of  its 
parent  or  guardian  or,  in  the  absence  of  such  consent, 
without  action  by  the  Juvenile  Court  authorizing  and 
requesting  it  to  take  custody  of  the  child. 

"2.   Where  the  Department  has  the  signed  authori- 
zation of  the  parent  or  guardian  to  place  the  child  in 
foster  care  and  the  parent  then  signs  an  authorization 
with  a  hospital  for  hospitalization  and  medical  care, 
does  the  signed  placement  authorization  give  the  Depart- 
ment the  authority  to  remove  the  child  from  the  hospital 
upon  completion  of  medical  care  without  a  signed  release 
by  the  parent  or  guardian  to  the  hospital. 

"3.   If,  under  question  2,  it  is  your  opinion  that 
the  placement  authorization  gives  the  Department  the 
authority  to  remove  the  child  from  the  hospital,  would 
the  Department  have  any  liability  if  it  later  developed 
that  the  child  should  not  have  been  removed  from  the 
hospital." 

In  response  to  your  questions,  you  are  advised  as 
to  Hows: 
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1.  The  Department  of  Social  Services  does  not  have 
authority  to  take  custody  of  a  minor  child  unless  it  be  pursuant 
to  the  consent  of  its  parent  or  guardian  or  an  order  of  court 
authorizing  it  to  take  such  custody  (see  Section  204,  Civil  Code; 
Section  727,  Welfare  and  Institutions  Code). 

The  provisions  of  Sections  20.8  and  20.9  of  the  San 
Francisco  Administrative  Code  providing  for  the  care  and  treatment 
of  children  in  certain  cases  by  the  Department  of  Social  Services 
do  not  authorize  the  Department  to  take  custody  of  the  children 
unless  such  custody  has  previously  been  authorized  by  consent  of 
the  parent  or  guardian  or  by  order  of  court. 

2.  The  signed  placement  authorization  form,  a  copy  of 
which  was  attached  to  your  letter,  does  not  give  to  the  Department 
tae  authority  to  remove  the  child  from  the  hospital  upon  comple- 
tion of  medical  care  under  the  conditions  described  without  a 
signed  release  by  the  parent  or  guardian  to  the  hospital. 

3.  The  answer  to  question  2  makes  an  answer  to  this 
question  unnecessary. 

Very  truly  yours , 


TJB  THOMAS  M.  O'CONNOR 

City  Attorney 


OPINION  NO.  66-8 
April  27,  1966 


SUBJECT:   LICENSING  AND  INSPECTION  OF  FOOD  PREPARATION  AND 

SERVING  FACILITIES  LOCATED  WITHIN  HOSPITAL  BUILDINGS 

Dear  Doctor  Sox: 

You  request  advice  with  regard  to  the  rights  and  duties 
of  the  San  Francisco  Department  of  Public  Health  in  the  matter  of 
licensing,  inspecting  and  enforcing  health  laws  relating  to  food 
preparation  and  service  facilities  in  hospitals. 

OPINION 

The  licensing  and  inspection  of  hospitals  (551400-1424) 
is  reserved  to  the  State  Department  of  Public  Health  (see  51, 
Stats.  1945,  c.  1418;  City  Attorney  Opinion  No.  3925,  March  7, 
1947) ,  except  where  authority  to  inspect  may  have  been  delegated 
to  local  public  health  officers.   (51421.   This  section  and  other 
section  references  are  to  Health  and  Safety  Code  unless  otherwise 
indicated.) 

A  "hospital"  is  defined  by  the  Legislature  (§1401)  as  a 
place  providing  ^'organized  facilities  for  the  diagnosis,  care  and 
treatment  of  human  illness,  to  which  persons  may  be  admitted  for 
overnight  stay  or  longer."  A  facility  which  is  not  incident  to  the 
care  of  hospital  patients,  but  which  is  maintained  for  the  convcn- 
iance  of  the  public  or  personnel,  is  not  a  part  of  the  "hospital" 
operation  within  the  legislative  definition,  regardless  of  its 
location. 

A  restaurant  or  coffeeshop  operated  within  a  hospital 
building  which  sells  or  otherwise  provides  food  and  drink  to  the 
public,  including  hospital  visitors  and  employees,  cannot  be 
classified  properly  as  a  "hospital"  facility,  but  falls  rather 
within  the  definition  of  a  "restaurant"  to  which  the  provisions 
of  the  California  Restaurant  Act  (Stats.  1947.  c.  394,  p.  964,  51) 
(5528520-28696)  are  applicable.   Section  28522  states  in  part: 

"'Restaurant1  means  any  coffeeshop,  cafeteria,  short- 
order  cafe,  luncheonette,  .  .  .  sandwich  stand,  soda- 
fountain  .  .  .  in-plant  or  employee  eating  establishment, 
and  any  other  eating  establishment  .  .  .  which  gives, 
sells,  or  offers  for  sale,  food  to  the  public,  guests, 
patrons,  or  employees,  as  well  as  kitchens  in  which  food 
is  prepared  on  the  premises  for  serving  elsewhere, 
including  catering  functions." 

Under  section  28690,  the  Director  of  Public  Health  for 
the  City  and  County  of  San  Francisco,  as  the  local  health  officer, 
is  charged  with  the  duty  of  enforcing  the  requirements  of  law,  and 
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Is  empowered  by  §28693  to  issue  a  local  permit  for,  and  regularly 
to  inspect,  any  restaurant  operating  within  the  City  and  County. 

An  employee  dining  room  regularly  maintained  as  an  accom- 
modation for  hospital  employees  or  as  part  of  their  remuneration 
would,  in  my  opinion,  constitute  an  "in-plant  employee  eating 
establishment"  within  the  above  definition  of  "restaurant,"  and 
would  therefore  be  subject  to  the  terms  of  the  California  Restaurant 
Act,  as  would  any  area  utilized  for  preparing  food  served  in  those 
premises. 

In  circumstances  where  food  is  prepared  for  patients'  con- 
sumption in  the  same  kitchen  area  used  for  preparation  of  food  to 
be  served  to  employees  or  to  the  public,  the  premises  would  be  sub- 
ject to  both  state  and  local  jurisdiction  and  the  matter  of  inspec- 
tion jurisdiction  can  be  determined  after  consultation  with  the 
State  Department  of  Public  Health  (§28693). 

Separate  facilities  for  preparing  patients '  food  would 
not  be  within  the  jurisdiction  of  local  agencies,  except  as  author- 
ity might  be  delegated  to  inspect  all  hospital  premises  (§1421); 
preparation  of  food  for  hospital  patients  is  an  incident  to  the  care 
of  persons  under  medical  treatment,  and  entirely  outside  the  scope 
of  the  Restaurant  Act. 

In  answer  to  your  specific  questions,  I  am  therefore  of 
the  following  opinion: 

1.  The  Department  of  Public  Health  of  the  City  and  County 
of  San  Francisco  has,  pursuant  to  the  provisions  of  section  452  of 
the  San  Francisco  Health  Code,  jurisdiction  to  license,  and  pursuant 
to  the  provisions  of  the  California  Restaurant  Act,  supra,  has 
jurisdiction  to  inspect  lunchrooms,  cafeterias,  restaurants  and 
other  eating  establishments  located  in  hospital  buildings  wherein 
food  is  sold  to  the  public,  and  to  inspect  the  premises  where  food 
served  in  such  outlets  is  prepared. 

2.  The  Department  of  Public  Health  of  the  City  and  County 
of  San  Francisco  has,  pursuant  to  the  provisions  of  section  452  of 
the  San  Francisco  Health  Code,  jurisdiction  to  license,  and  pursu- 
ant to  the  provisions  of  the  California  Restaurant  Act,  supra,  has 
jurisdiction  to  inspect  employee  eating  establishments  located  in 
hospital  buildings  where  food  is  regularly  given  or  sold  to  its 
employees,  and  to  inspect  the  premises  where  food  so  served  is  pre- 
pared. 

3.  The  Department  of  Public  Health  of  the  City  and  County 
of  San  Francisco  has  no  jurisdiction  (except  as  authority  may  be 
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delegated  by  the  State  Department  of  Public  Health)  to  license  or 
inspect  kitchens  within  hospital  premises  utilized  exclusively  for 
preparation  of  food  to  be  served  to  patients. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:     Ellis  D.    Sox,  M.D. 

Director  of  Public  Health 

101  Grove  Street 

San  Francisco,   California  94102 


PJD 


LETTER  OPINION  NO.    66-8-A 


January  19,    1966 


Honorable  Jack  Morrison 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Re:  Fees  for  nursing  and  attendant  services 
for  disabled  recipients. 

Dear  Supervisor  Morrison: 

By  letter  dated  December  29,  1965,  you  requested  my 
opinion  regarding  the  legality  of  a  procedure  of  the  Social 
Services  Department  whereby  attendants  of  disabled  relatives 
receive  lesser  fees  than  would  be  paid  were  the  same  services 
rendered  to  a  nonfamily  recipient. 

The  situation  which  gave  ri3e  to  your  inquiry  involves 
a  disabled  recipient  whose  physician  ordered  that  she  be  provided 
day  and  night  attendant  services.   Her  sister,  a  practical  nurse, 
resides  in  the  home  and  renders  around-the-clock  services.   She 
receives  $150.00  per  month.   Prior  to  assuming  this  employment, 
the  attendant  was  regularly  employed  as  a  practical  nurse e      There 
is  no  legal  dependency  or  responsible  relative  status  between  the 
recipient  and  her  attendant. 

Statutory  authorization  for  providing  home  nursing  care 
and  attendant  services  for  recipients  is  of  recent  origin. 
Assembly  Bill  Not  1682,  approved  July  17,  1965,  repealed  former 
provisions  of  the  Welfare  and  Institutions  Code  (W  &  I  Code, 
$4020,  Amount  of  Aid,  Standards  of  Assistance;  and  W  &  I  Code, 
$4502,  Medical  Care)  and  added  Division  9,  entitled  Public  Social 
Services. 

1.   MEDICAL  CARE  FOR  PUBLIC  ASSISTANCE  RECIPIENTS: 
Part  3,  Chapter  7,  of  this  Division,  now  sections  14,000  et  seq. 
of  the  Welfare  and  Institutions  Code,  provides  medical  services 
and  other  remedial  care  to  a  recipient  who  is  unable  to  provide 

required  services  or  care.   Under  this  chapter  home  services 
°f  a  registered  nurse  are  available  on  prescription  of  a  physi- 
cian. Nursing  bills  are  submitted  directly  to  the  Social  Services 
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Department  and  are  paid  in  accordance  with  a  fee  schedule  adopted 
by  the  State  Department  of  Social  Welfare. 

2.  AID  TO  NEEDY  DISABLED;   Part  3,  Chapter  6,  of  this 
Division  makes  provision  for  attendant  services  or  other  special 
services  for  disabled  recipients.  Article  5  thereof,  now  section 
13,700  of  the  Welfare  and  Institutions  Code,  authorizes  the  State 
Department  of  Social  Welfare  to  "provide  for  payment  of  an  addi- 
tional sum  to  those  recipients  whose  physical  or  mental  condition 
is  such  that  they  require  the  services  of  a  full-or  part-time 
attendant.  .  .  .  ' 

State  Department  of  Social  Welfare  Bulletin  No.  632, 
dated  June  8,  1965,  sets  up  standards  for  allowances  for  attend- 
ant services.   The  amount  of  the  allowance  is  paid  directly  to 
the  recioient  as  a  part  of  her  grant.  The  recipient  retains  and 
pays  the' attendant  for  services  rendered.  Pertinent  provisions 
of  the  regulation  are: 

"la.  Attendant  services  are  domestic  or  personal 

care  services  provided  in  the  recipient's  own 
home.  They  include  the  services  of  practical 
and  licensed  vocational  nurses." 

"2.   Allowance  for  attendant  service  to  a  parent, 

spouse,  or  adult  child  may  be  made  only  if  the 
individual  is  able  to  work  but  is  unable  to 
accept  employment  or  must  relinquish  employment 
in  order  to  care  for  the  disabled  recipient." 


'7.  Maximum  allowances 


Except  as  provided  in  Item  (d)  below  the 
maximum  allowance  for  attendant  service 
(regardless  of  the  number  of  attendants) 
shall  be  $100  per  month  per  household  if 
one  recipient  requires  such  services;  or 
$150  per  month  per  household  if  more  than 
one  recipient  requires  attendant  services." 

In  exceptional  social  circumstances  the 
standard  is  the  actual  cost  up  to  $300. 
...  A  reasonable  financial  plan  must  be 
assured.   In  general,  attendant  care  allow- 
ances in  excess  of  $150  will  not  be  made 
if  the  resulting  grant  would  be  greater  than 
the  cost  of  the  appropriate  level  of  out-of- 
home  care,  unless  exceptional  circumstances 
warrant  such  an  allowance." 
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In  administering  the  Act,  the  Department  has  followed 
a  procedure  of  authorizing  lesser  payment  for  relative  care  than 
for  nonfamily  care,  though  the  services  rendered  may  be  compar- 
able.  If  the  disabled  recipient  is  aggrieved  by  any  determina- 
tion of  the  local  Department  of  Social  Services,  appeal  pursuant 
to  provisions  of  section  10950  of  the  Welfare  and  Institutions 
Code  may  be  made  directly  to  the  State  Department  of  Social 
Welfare. 

Based  upon  the  facts  developed  through  ray  investigation 
and  the  rules  and  regulations  of  the  State  Department  of  Social 
Welfare  herein  set  forth,  it  is  my  opinion  that  the  procedure  is 
legally  sound  and  that  the  Social  Services  Department  is  adminis- 
tering the  program  in  accordance  with  the  law. 

Very  truly  yours , 


ELC  THOMAS  M.  O'CONNOR 

City  Attorney 


OPINION  NO.  66-9 
June  22,  1966 


SUBJECT:   LEGALITY  OF  WRITTEN  AGREEMENT  BETWEEN  CITY  AND  UNION 
REGARDING  WAGES  AND  WORKING  CONDITIONS  OF  PLATFORM 
EMPLOYEES  OF  MUNICIPAL  RAILWAY 

Dear  Sir: 

Your  request   for  an  opinion  is  as   follows: 

REQUEST 

"Representatives  of  the  Municipal  Railway  Carmen's 
Union,  Local  250,  TWU,  have  requested  the  execution  of 
an  agreement  between  the  Union  and  the  Public  Utilities 
Commission  covering  the  terms  and  conditions  of  employment. 
A  copy  of  the  proposed  written  agreement  submitted  by  the 
Union  is  transmitted  to  you  herewith. 

"Your  opinion  is  requested  on  a  formal  basis  as  to 
whether  or  not  it  is  legally  permissible  to  enter  into 
such  a  written  agreement  with  the  Union  and  also  as  to 
the  legality  of  each  of  the  13  sections  as  outlined.  ..." 

Each  of  the  thirteen  sections  of  the  union  proposal, 
as  submitted  with  your  request,  will  be  taken  up  separately. 

OPINION 

Preliminarily,  certain  legislation  bears  on  the  problems 
posed  by  your  request.  In  1961,  state  legislation  was  adopted  for 
the  following  purpose: 

...  to  promote  the  improvement  of  personnel  management 
and  employer- employee  relations  within  the  various  public 
agencies  in  the  State  of  California  by  providing  a  uniform 
basis  for  recognizing  the  right  of  public  employees  to 
join  organizations  of  their  own  choice  and  be  represented 
by  such  organizations  in  their  employment  relationships 
with  public  agencies."   (Gov.  Code  §3500,  in  part.) 

Under  that  legislation,  a  "city  and  county"  is  a  public 
agency;  and  "public  employee"  means  any  person  employed  by  any 
public  agency  except  those  elected  by  popular  vote  or  appointed 
by  the  Governor  (Gov.  Code  §3501). 

Public  employees  are  given  the  right  to  form,  join,  and 
participate  in  the  activities  of  employee  organizations  of  their 
own  choosing  for  the  purpose  of  representation  on  all  matters  of 
employer- employee  relations,  or  to  refuse  to  join  or  participate 
in  the  activities  of  employee  organizations  in  their  employment 
relations  with  the  public  agency  (Gov.  Code  §3502). 


! 
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The  policy  purpose  exemplified  by  tl  is  legislation  is 
not  innovation  in  San  Francisco.  For  many  years  employees  of 
the  City  and  County  of  San  Francisco  have  been  members  of  union 
groups,  and  union  representatives  have  been  spokesmen  for  their 
city-employee  members  in  all  phases  of  employment  relationships 
with  our  local  government. 

Employee  organizations  are  given  the  right  to  represent 
their  members  in  their  employment  relations  with  public  agencies, 
but  the  legislation  does  not  prohibit  any  employee  from  appearing 
in  bis  own  behalf  in  his  employment  relations  with  the  public 
agency  (Gov.  Code  §3503). 

The  scope  of  representation  includes  all  matters  relating 
to  employment  conditions  and  employer- employee  relations,  including 
but  not  limited  to,  wages,  hours,  and  other  terms  and  conditions 
of  employment  (Gov.  Code  §5504). 

The  governing  body  of  a  public  agency,  or  legally 
designated  officers, "boards  or  commissions  si  all 

"...  meet  and  confer  with  representatives  of  employee 
organizations  upon  request,  and  shall  consider  as  fully 
as  it  deems  reasonable  such  presentations  as  are  made 
by  the  employee  organization  on  behalf  of  its  members 
prior  to  arriving  at  a  determination  of  policy  or  course 
of  action."   (Gov.  Code  §r505.) 

Continued  application  of  local  darter  provisions, 
ordinances,  and  rules  is  clearly  intended  by  the  following 
language: 

"Nothing  contained  herein  shall  be  deemed  to  supersede 
the  provisions  of  existing  state  law  and  the  charters, 
ordinances  and  rules  of  local  public  agencies  which 
establish:  and  regulate  a  merit  or  civil  service  system 
or  which  provide  for  other  methods  of  administering 
employer- employee  relations.   This  chapter  is  intended, 
instead,  to  strengthen  merit,  civil  service  and  other 
methods  of  administering  employer-employee  relations 
through  the  establishment  of  uniform  and  orderly  methods 
of  communication  between  employees  and  the  public 
agencies  by  which  they  are  employed."   (Gov.  Code  53500, 
in  part. ) 

In  an  action  brought  by  an  individual  fireman  and  a 
fireman's  organization  to  determine  the  rights  and  obligations 
of  firemen,  their  organization,  and  a  city  in  view  of  Labor 
Code  sections  1950  et  seq. ,  conferring  on  firemen  the  right 
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to  self-organization  and  preventing  cities  from  prohibiting 
firemen  from  joining  labor  organizations,  it  was  held  that  labor 
relations  are  of  the  same  statewide  concern  as  workmen's  compen- 
sation, liability  of  municipalities  for  tort,  perfecting  and 
filing  of  claims,  and  the  requirement  to  subscribe  to  loyalty 
oaths,  all  of  which  have  been  held  to  be  governed  by  general  law 
in  contravention  of  local  regulation  by  chartered  cities 
(Professional  Fire  Fighters,  Inc.  v.  City  of  Los  Angeles  (1963) 
60  Cal.  (2)  276,  295).  

Thus,  in  discussing  the  legal  implications  of  the 
thirteen  points  the  1961  legislation  must  be  construed  with 
the  charter  and  ordinances  of  San  Francisco.   The  Legislature 
has  not  attempted  to  interfere  with  the  operation  of  local 
ordinances,  charter  provisions  or  other  regulations,  as  pointed 
out  above.   Therefore,  it  is  clear  that  the  fixing  of  salaries 
of  municipal  employees  remains  a  matter  of  local  or  municipal 
concern,  and  not  a  matter  of  statewide  interest  (In  re  Dodge 
(1902)  135  Cal.  513;  Adems  v.  Wolff  (1948)  84  Cal.  AppT  (2)  435; 
and  City  Attorney  Opinion  No.  1533  of  April  10,  1961). 

The  first  section  of  the  proposed  agreement  reads  as 
follows: 

"I.   Recognition  and  Collective  Bargaining 

The  Public  Utilities  Commission  recognizes  the 
Municipal  Carmen's  Union,  Local  250,  Transport  Workers' 
Union  of  America,  AFL-CIO,  as  the  exclusive  bargaining 
representative  and  the  exclusive  representative  for  the 
presenting  and  processing  of  employee  grievances  for  all 
the  hourly  paid  operating  employees  working  on  the  Municipal 
Railway. 

The  Commission  agrees  that  it  will  enter  into  collective 
bargaining  negotiations  with  the  Union  as  to  those  terms  and 
conditions  of  employment  not  already  established  by  law,  and 
will  embody  such  agreed  upon  terms  and  conditions  of  employ- 
ment into  a  written  agreement,  which,  to  the  extent  permitted 
by  law,  shall  be  binding  on  the  Commission  and  on  the  Union 
for  a  period  of  one  year,  unless  otherwise  mutually  agreed 
by  the  parties." 

By  virtue  of  the  1961  legislation  discussed  above, 
employee  organizations  have  the  right  to  represent  their  members. 
The  1961  legislation  does  not  provide  for  exclusive  representation 
of  all  employees  by  one  organization.   The  way  is  open  for  more 
than  one  employee  organization  to  represent  its  members,  and  the 
right  of  an  employee  to  belong  to  no  such  organization  and  to 
represent   himself  is  expressly  reserved.   However,  the  Commission 
Is  certainly  free  to  recognize  and  treat  Local  250,  TWU,  as  the 
basic  employee  organization  with  presently  exclusive  authority  for 
group  representation. 
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The  Commission  cannot  agree  to  "bargain"  or  to  enter 
into,  "collective  bargaining  negotiations."   It  has  long  been 
the  law  of  California  that  the  terms  and  conditions  of  municipal 
employment  are  set  by  legislation  and  not  by  contract.    (Nutter 
v.  Santa  Monica,  74  Cal.  App.  (2)  292;  City  of  Los  Angeles  v. 
Los  Angeles  Etc.  Council,  94  Cal.  App.  (2)  36;  Newmarker  v.  Regents 
of  U.C.,  160  CI.  App.  (2)  640.)   Government  Code  §3500  et  seq.  , 
do  not  employ  the  terms  "bargain,"  "negotiate,"  or  "collective 
bargaining"  at  any  point.   Those  sections  speak  only  in  terms 
of  representation.   Not  heretofore  referred  to  expressly  is 
Government  Code  Section  3509,  which  provides: 

"The  enactment  of  this  chapter  shall  not  be 
construed  as  making  the  provisions  of  Section  923 
of  the  Labor  Code  applicable  to  public  employees." 

Labor  Code  Section  923  provides  as  follows: 

"In  the  interpretation  and  application  of  this 
chapter,  the  public  policy  of  this  State  is  declared 
as  follows: 

"Negotiation  of  terms  and  conditions  of  labor 
should  result  from  voluntary  agreement  between  employer 
and  employees.    Governmental  authority  has  permitted 
and  encouraged  employers  to  organize  in  the  corporate 
and  other  forms  of  capital  control.    In  dealing  with 
such  employers,  the  individual  unorganized  worker  is 
helpless  to  exercise  actual  liberty  of  contract  and 
to  protect  his  freedom  of  labor,  and  thereby  to  obtain 
acceptable  terms  and  conditions  of  employment.   Therefore 
it  is  necessary  that  the  individual  workman  have  full 
freedom  of  association,  self-organization,  and  designation 
of  representatives  of  his  own  choosing,  to  negotiate  the 
terms  and  conditions  of  his  employment,  and  that  he  shall 
be  free  from  the  interference,  restraint,  or  coercion  of 
employers  of  labor,  or  their  agents,  in  the  designation 
of  such  representatives  or  in  self-organization  or  in 
other  concerted  activities  for  the  purpose  of ^collective 
bargaining  or  other  mutual  aid  or  protection." 

Government  Code  Section  3509  in  excluding  application 
of  Labor  Code  Section  923  to  public  employees  follows  a  number 
of  judicial  interpretations  to  the  same  effect.    In  Nutter  v. 
Santa  Monica  (1946)  74  Cal.  App.  (2)  292,  an  action  was  brought 
by  a  union  of  municipal  bus  drivers  to  obtain  a  mandatory 
injunction  requiring  the  defendant  city  and  its  officers  to 
recognize  the  union  and  certain  individual  plaintiffs  as  the 
bargaining  agents  of  the  bus  operators  and  requiring  the  city 
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to  bargain  collectively  to  the  end  that  a  voluntary  agreement 
could  be  reached,  on  the  theory  that  such  a  legal  duty  rested 
on  the  city  by  virtue  of  Labor  Code  section  923,  among  others. 
The  court  held  that  due  to  certain  obvious  differences  between 
public  and  private  employment  that  the  legislative  policy 
expressed  in  Labor  Code  section  923  did  not  apply  to  public 
employment,  stating,  in  part: 

"In  declaring  the  policy  of  the  state  as  found  in 
the  Labor  Code  sections,  the  Legislature  affirmed  a 
natural  right  on  the  part  of  labor  in  private  industry 
to  enjoy  freedom  of  contract  and  it  outlawed  the  type 
of  contract  which  deprives  workmen  of  the  right  of  free 
collective  bargaining.    It  is  not,  however,  an  accepted 
practice  for  public  bodies  to  enter  into  contracts  with 
the  employees  of  publicly  owned  operations  with  respect 
to  matters  which  are  usually  embraced  in  labor  contracts 
in  private  industry.    Those  who  enter  public  employment 
do  not  thereby  acquire  the  right  to  arrange,  by  negotia- 
tion and  contract,  terms  and  conditions  of  employment 
which  are  defined  by  law  or,  under  established  systems, 
are  subject  to  regulation  by  governmental  bodies.'1 
(P.  298.) 

In  Citv  of  Los  Angeles  v.  Los  Angeles  Etc.  Council 
(1949)  94  Cal.  App.  (2)  36 ,  the  granting  of  a  preliminary 
injunction  against  striking  and  picketing  by  city  employees 
was  affirmed,  the  court  holding  that  the  employer- employee 
relationship  in  the  city's  service  is  governed  by  statutory 
law  and  administrative  regulation,  and  that  it  was  not  fixed, 
either  in  whole  or  in  part,  by  contract,  as  in  the  field  of 
private  industry.    As  to  the  proposition  that  the  state  policy 
expressed  in  Labor  Code  section  923  did  not  apply  to  public 
emoloyment,  the  court  followed  the  Nutter  case.   More  recently 
Newmarker  v.  Regents  of  U.C.  (195G)  160  Cal.  App.  (2)  640,  647, 
also  followed  Nutter  on  this  point. 

The  fact  that  the  union's  demand  for  collectiye  bar- 
gaining negotiations  is  limited  to  those  terms  and  conditions 
of  employment  not  already  established  by  law  does  not  change 
the  result,  for  this  point  was  disposed  of  in  Mutter,  at  pages 
301  and  302,  in  the  following  words: 

"It  was  argued  to  the  learned  trial  judge,  apparently 
with  success,  that  the  Legislature  intended  to  require  the 
state  and  municipalities  to  contract  for  terms  and  con- 
ditions of  employment  at  least  as  to  matters  not  covered 
by  the  laws  of  the  state  or  the  charters  or  ordinances  of 
counties  and  cities.    If  there  is  any  such  undefined 
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territory,  the  Legislature  has  made  no  attempt  to 
identify  it,  and  v/e  cannot.   If  section  923  [Labor 
Code]  should  be  construed  to  mean  merely  that  terms  and 
conditions  of  employment  must  be  fixed  by  contract 
in  all  respects  in  which  they  are  not  fixed  by  law, 
it  would  be  illogical  and  meaningless,  for  the  state 
and  municipalities  would  retain  the  power  to  cover 
the  entire  field  of  employment  by  broadening  the 
base  of  legislation  governing  the  same  so  as  to 
leave  none  of  the  terms  and  conditions  of  employment 
unprovided  for." 

Collective  bargaining  between  public  entities  and  public 
employees  on  wages  and  working  conditions  has  been  authorized  by 
specific  statute  in  some  instances  (see  Los  Angeles  H.T.A.  v. 
Brotherhood  of  Railway  Trainmen  (1960)  54  Cal.  (2)  684  and  State 
of  California  y.  Taylor  (1957)  "353  U.S.  553,  1  L.ed.  (2)  1034~7"~ 
for  example),  but  no  such  statute  applies  to  employees  of  the 
City  and  County  of  San  Francisco. 

The  second  section  of  the  proposed  agreement  reads  as 
follows: 

"ll.   Management  Rights 

The  Union  recognizes  the  Commission's  right  to 
exercise  all  normally  accepted  management  prerogatives, 
including  the  right  to  fix  operating  and  personnel 
schedules,  determine  work  loads,  arrange  transfers, 
order  new  work  assignments  and  issue  any  other  directive 
intended  to  carry  out  its  managerial  responsibility  to 
operate  the  Municipal  Railway  safely,  efficiently  and 
economically. 

The  Commission  recognizes  that  in  the  exercise 
of  its  rights  and  prerogatives  to  manage  the  transit 
properties,  as  set  forth  in  this  section,  individual 
employees  and/or  the  Union  may  consider  themselves 
to  be  aggrieved.   The  Commission  recognizes  the 
right  of  the  employees  and/or  the  Union  to  raise 
such  grievances  through  the  grievance  procedure  set 
forth  in  Section  XII  below." 

Relative  to  the  first  paragraph,  the  municipal  railway 
is  a  department  under  the  jurisdiction  of  the  Public  Utilities 
Commission  (Charter  section  122).   The  Commission  has  charge 
of  the  construction,  management,  supervision,  maintenance, 
extension,  operation  and  control  of  the  municipal  railway  and 
certain  other  utilities  (Charter  section  121).   It  has  powers 
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delegated  to  it  by  the  people  commensurate  with  its  duties. 
Except  as  limited  by  other  charter  provisions,  the  commission 
has  the  sole  and  exclusive  "control''  and  "management"  of  the 
municipal  railway  (Mann  v.  City  and  County  of  San  Francisco 
(1934)  139  Cal.  App.  652).    It  is  not  a  matter  of  "rights" 
and  "prerogatives,  but  a  matter  of  law. 

As  to  the  second  paragraph,  the  matter  of  grievances 
and  grievance  procedure  will  be  discussed  with  respect  to  the 
twelfth  section  of  the  union  demand. 

The  third  section  of  the  proposed  agreement  reads  as 
follows: 

"III.   Employee  Rights 

1.  Before  an  employee  is  disciplined,  or 
otherwise  held  accountable,  as  a  result  of  a 
passenger  service  report,  he  shall  have  the  right 
to  a  hearing-,  and  the  right  to  face  his  accusers. 
The  employee  may  be  accompanied  by  his  Union 
representative  at  such  a  hearing. 

2.  An  employee  involved  in  an  accident  shall 
have  the  right  to  an  oral  hearing  before  an  Accident 
Review  Board.   The  employee  may  be  accompanied  by 
his  Union  representative  at  such  a  hearing. 

3.  No  employee  shall  be  charged  for  losses  of 
his  change  fund  resulting  from  proven  petty  theft, 
robbery  or  other  crime,  or  resulting  from  a  situation 
where  no  action  of  the  employee  contributed  to  the 
loss." 


Relative  to  the  first  paragraph  of  this  section,  the 
charter  governs  in  matters  of  discipline,  as  set  forth  in  Charter 
Section  154.   Thereunder,  the  employee  is  entitled  to  full 
hearing,  including  confrontation  by  witnesses  against  him.   Under 
the  last  paragraph  thereof,  the  appointing  officer  may,  for  dis- 
ciplinary purposes,  suspend  a  subordinate  for  a  period  not 
exceeding  thirty  days.    If  the  suspension  is  for  more  than 
five  days,  the  employee  may  request  and  is  entitled  to  a  hearing. 
Thus,  the  charter  has  conferred  on  the  appointing  officer  (the 
General  Manager  of  Public  Utilities,  in  the  case  of  the  municipal 
railway  (Charter  sec.  20)),  the  power  to  suspend  for  disciplinary 
purposes,  any  subordinate  for  a  period  of  up  to  five  days  without 
a  hearing.   This  power  so  conferred  may  not  be  delegated,  nor 
may  it  be  bartered  away  (Hackler  v.  Ward  (1951)  105  Cal.  App.  (2) 
515;  Patten  v.  Cal.  State  Personnel  Board  (1951)  106  Cal.  App.  (2) 
168  (stating,  at  page  175:   "The  statutory  provisions  controlling 
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the  terms  and  conditions  of  civil  service  employment  cannot 
be  circumvented  by  purported  contracts  in  conflict  therewith.")- 
State  v.  City  of  Seattle  (Wash'n  -  1963)  379  P.  (2)  925;  and 
4  IlcQuillin,  Municipal  Corporations.  3rd  Ed.,  §  12.233,  p.  252 
et  seq.). 

However,  it  would  appear  that  some  departmental 
policy  could  legally  be  framed  by  joint  understanding  of  the 
Commission  and  the  General  Manager  of  Public  Utilities  whereby 
discipline  would  not  be  administered  solely  upon  the  basis  of  a 

Eassenger  service  report,  oral  or  written,  without  the  employee 
eing  allowed,  in  some  form,  what  would  amount  to  cross- 
examination  of  the  accuser. 

As  to  the  second  paragraph,  insofar  as  an  accident 
review  hearing  is  not  of  a  disciplinary  nature,  it  could  be 
made  the  subject  of  a  Public  Utilities  Commission  rule,  adopted 
pursuant  to  Charter  section  19(a),  conferring  on  each  commission 
appointed  by  the  mayor  certain  powers  and  duties  including  the 
prescribing  of  reasonable  rules  and  regulations  not  inconsistent 
with  the  charter  for  the  conduct  and  government  of  its  officers 
and  employees. 

As  to  the  third  paragraph,  there  would  be  no  legal 
bar  to  reimbursing  an  employee  for  losses  of  city  funds  in 
his  possession  due  to  larceny  or  theft  not  the  result  of  the 
use  of  force,  such  as  by  sneak  thievery  or  pocket  picking. 
The  true  difficulty  in  such  instance  would  be  one  of  proof 
that  the  change  is  no  longer  in  the  possession  of  the  employee 
because  of  such  action.   The  resolution  of  the  problems  of 
proof  is  within  the  discretion  of  the  Public  Utilities  Com- 
mission and  could  be  made  the  subject  of  a  Charter  section 
19(a)  rule. 

The  fourth  section  of  the  proposed  agreement  reads  as 
follows: 


,lIV.   Discipline 


Management  shall  have  the  right  to  determine 
disciplinary  action  for  infractions  of  rules.  Manage- 
ment agrees  that  in  imposing  discipline  it  will  act  in 
a  fair  and  equitable  manner  and  any  punishment  will  be 
related  to  the  offense  committed.   The  Commission 
recognizes  the  rights  of  employees  and/or  the  Union, 
who  may  consider  themselves  aggrieved  by  any  discipline 
imposed,  to  raise  such  grievance  through  the  grievance 
procedure  set  forth  in  Section  XII  below." 
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As  previously  indicated,  the  matter  of  employee 
discipline  is  governed  by  the  charter  and  would  be  handled 
as  discussed  under  "III.   Employee  Rights,"  hereinabove.   The 
'grievance  procedure"  facet  of  this  point  will  be  covered  in 
the  discussion  of  the  twelfth  item  of  the  union  demand. 

The  fifth  section  of  the  proposed  agreement  reads  as 
follows: 

"V.   Uniforms 

Operating  employees  are  required  to  wear  the 
prescribed  uniform  of  the  Municipal  Railway  while 
on  duty.   The  Commission  shall  supply  two  uniforms 
to  each  employee  who  reaches  the  status  of  a  regular 
employee.    Thereafter,  each  regular  employee  will 
be  supplied  with  replacements  for  items  of  the  uni- 
forms wearing  out,  but  not  more  than  two  shirts,  one 
pair  of  trousers,  one  jacket, one  cap  and  one  tie  per 
year. " 

Section  150  of  the  Charter  provides 

"The  salary,  wage  or  other  compensation  fixed 
for  each  officer  and  employee  in,  or  as  provided  by 
this  charter,  shall  be  in  full  compensation  for  all 
services  rendered,  .... 

"Mo  officer  or  employee  shall  be  paid  for  a  greater 
time  than  that  covered  by  his  actual  service;  .  .  .  ." 

Monetary  or  other  incidental  benefits  granted  to  employees 
in  excers  of  their  regularly  fixed  salary,  in  instances  where  the 
said  salary  is  the  maximum  allowed  by  controlling  law,  constitute 
"additional  compensation"'  in  violation  of  charter  provisions 
establishing  maximum  salary. 

Employee  benefits  in  the  nature  of  "additional  compensa- 
tion11 have  been  allowed  only  under  specific  charter  authority, 
such  as:   reimbursement  for  the  cost  of  repairing  or  replacing 
uniforms  damaged  in  the  line  of  duty  and  without  fault  of  the 
officer  or  employee  (Section  151.6,  Charter);  sick-leave  benefits 
with  full  salary  up  to  six  months  (Section  153,  Charter);  vaca- 
tion leave  with  pay  (Sections  151.4  to  151.5,  Charter);   paid 
holidays  (Section  151.3(f),  Charter);  additional  pay  for  platform 


Charter); 
and 
policemen  injured  in  the  line  of  duty  (Section  172,  Charter) 


iployees  when  acting  as  instructors  (Section  141.3(d),  Chai 
and  one  year  disability  leave  with  full  pay  for  firemen  and 
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A  number  of  prior  opinions  of  this  office  have  dealt 
with  the  question  of  the  legal  position  of  the  City  and  County 
regarding  the  furnishing  of  uniforms  or  uniform  allowances, 
and  have  held  that: 

Uniform  allowance  for  Library  Watchmen  violates 
Section  151  of  the  Charter  (Opinion  1259,  May  22,  1958);  and 
see  Opinions  No.  945  (May  9,  1955),  No.  761  (December  12,  1953) 
and  No.  289  (March  27,  1929).   Other  opinions  on  monetary  or 
other  incidental  benefits  include  Opinion  No.  1096  of  July  16, 
1956,  holding  that  compensation  to  members  of  the  Public 
Utilities  Commission  in  addition  to  benefits  provided  by  the 
Workmen's  Compensation  Act  is  restricted  by  Section  120  of  the 
Charter;  Opinion  No.  1326  of  February  17,  1959,  holding  that 
insurance  payments  for  loss  of  personal  effects  and  damage  to 
clothing  of  Municipal  Railway  employees  in  cases  of  robbery  or 
acts  of  assault  were  "additional  compensation"  in  violation  of 
Section  150  of  the  Charter  (prior  to  amendment  adding  Section 
151.6  to  the  Charter),  and  Opinion  No.  1533  of  April  18,  1961, 
holding  that  reimbursement  for  damages  to  or  destruction  of 
uniforms  occurring  in  the  line  of  duty  constituted  "additional 
compensation"  (also  prior  to  the  amendment  adding  Section  151.6 
to  the  Charter). 

However,  research  discloses  no  case  law  on  the  precise 
subject  of  whether  employer- supplied  uniforms  would  necessarily 
constitute  "additional  coupensation:'if  a  policy  plan  in  such 
direction  were  now  adopted  by  the  city.   As  one  possible 
approach,  it  would  seem  that  if  the  city  adopted  a  policy  of 
city  ownership  of  the  uniforms  of  employees  required  to  be 
uniformed  while  on  duty,  and  of  issuance  thereof  to  employees 
for  use  only  while  so  employed,  such  could  be  done  without^ 
invading  the  prohibited  field  of  "additional  compensation." 

Such  process  would  require  the  budgeting  and  appro- 
priation of  funds,  a  function  of  the  Board  of  Supervisors.   It 
would  seem  that  if  the  Board  would  legislatively  determine  that 
the  best  interests  of  the  city  made  city  ownership  and  issuance 
of  such  uniforms  a  desirable  policy,  and  if  the  Board  also  were 
to  legislatively  declare  that  the  employee's  use  of  a  city-owned 
uniform  was  not  to  be  considered  as   additional  compensation, 
then  the  fact  of  such  use  of  a  city  uniform  would  not  bring 
into  existence  a  prohibited  excess  in  compensation. 

The  sixth  section  of  the  proposed  agreement  reads  as 
follows: 
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"VI.   Definition  of  Working  Time 

For  the  purposes  of  computing  pay  and  overtime, 
all  time  spent  by  employees  on  the  job  or  under  the 
control  of  the  Commission  shall  be  considered  work- 
ing time.   Working  time  shall  include,  among  other 
categories,  the  following: 

-  report  time; 
standby  time; 

all  time  lost  by  an  employee  when  requested  to 
act  as  a  witness  or  perform  other  duties  in  the 
interest  of  management  at  management's  request; 

-  time  spent  in  attendance  before  an  accident  review 
board; 

time  spent  by  a  permanent  employee  in  breaking- in 

on  any  unfamiliar  equipment; 

time  spent  in  filling  out  accident  reports,  which 

shall  be  considered  to  be  30  minutes  for  each 

report." 

Applicable  to  the  several  items  included  in  this  section, 
as  well  as  to  the  introductory  paragraph,  is  the  language  of 
Charter  Section  150  that:   "No  officer  or  employee  shall  be  paid 
for  a  greater  time  than  that  covered  by  his  actual  service." 
The  word  "service"  is  modified  by  an  adjective,  "actual,"  which 
means  "real,"  as  opposed  to  "potential,  possible,  theoretical, 
hypothetical  or  nominal"  (Webster's  New  International  Dictionary, 
Second  Edition;  Mason  v.  Hart  (1956)  140  Cal.  App.  (2)  349). 
The  several  items  listed  would  seem  to  be  proper  subjects  for 
rule-making  under  Charter  Section  19(a),  within  the  foregoing 
charter  limitation.    It  should  also  be  noted  that  the  issues 
created  by  item  VI  could  also  involve  the  necessity  for  action 
by  the  Board  of  Supervisors  in  its  adoption  of  wage  legislation. 

The  seventh  section  of  the  proposed  agreement  reads  as 
follows: 
ii 
VII.  Reporting  for  Work 

When  an  employee  on  the  extra  board  is  required 
to  report  for  work  in  order  to  be  available  at  the 
convenience  of  management,  or  a  regular  or  extra 
employee  is  required  to  report  for  work,  and,  through 
no  fault  of  the  employee,  the  work  is  not  available, 
the  employee  will  be  assured  a  minimum  of  eight 
hours  of  work  on  the  day  he  is  required  to  report.  " 
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The  portion  of  Charter  Section  150  quoted  in  discussing 
item  VI  has  application  here.   The  service  to  be  performed  must 
be  "actual".    Applicable  also  is  Gowenlock  v.  Turner  (1954)  42 
Cal.  (2)  296,  holding  that  Charter  Sections  125  and  151.3,  con- 
strued in  the  light  of  Section  150,  did  not  guarantee  an  8-hour 
workday  for  platform  men.   The  decision,  it  should  be  noted, 
does  not  construe  the  charter  as  preventing  or  prohibiting  a 
guaranteed  minimum  of  eight  hours  work  a  day,  as  long  as  the 
activity  of  the  men  involved  during  the  eight  hour  period  is 
"actual  service"  within  the  meaning  of  Charter  Section  150. 
Other  than  the  dictionary  definition  previously  set  out,  no 
cogent  authorities  defining  "actual  service,"  have  been  found, 
and  it  is  certain  that  a  management  determination  of  whether  a 
given  activity  constitutes  "actual  service,"  as  long  as  it  is 
not  a  mere  subterfuge  or  "make-work"  activity,  would  be  given 
great  weight  by  the  courts. 

The  eighth  section  of  the  proposed  agreement  reads  as 
follows: 


"vill.  Working  Rules 


1.  Management  agrees  that  all  working  rules 
will  be  published  and  made  available  to  all  employees 
and  the  Union.   The  parties  agree  that  a  joint  Union- 
Management  sub-committee  will  be  set  up  to  discuss 
the  existing  working  rules.   If  the  Union  considers 
that  it  or  its  members  are  aggrieved  by  any  of  the 
existing  working  rules,  it  may  appeal  against  the 
rule  under  the  grievance  procedure  set  forth  in 
Section  XII  below. 

2.  Any  new  working  rules,  or  changes  in 
existing  working  rules,  will  be  given  to  the  Union 
not  less  than  30  days  before  the  date  that  they  go 
into  effect.   If  the  Union  considers  that  it  or  its 
members  are  aggrieved  by  a  new  or  changed  working 
rule,  it  may  appeal  against  the  rule  under  the 
grievance  procedure  set  forth  in  Section  XII  below. 

3.  Running  ahead  of  schedule:   the  first  time 
that  an  employee  is  found  running  ahead  of  schedule, 
he  will  be  warned.    If  the  employee  is  found  run- 
ning ahead  of  schedule  a  second  time  within  30  days 
of  his  first  offense,  he  may,  at  the  discretion  of 
management,  be  reprimanded. 
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4.   Continual  running  ahead  of  schedule, 
drinking,  mishandling  of  fares  and  oversleeping 
may  be  grounds  for  suspension,  and,  if  appropriate, 
dismissal.   Employees  considering  themselves 
aggrieved  by  a  suspension  or  dismissal  may  appeal 
this  action  by  the  provisions  of  the  law,  if'  appli- 
cable, or  under  the  grievance  procedure  set  forth 
in  Section  XII  below." 

Relative  to  the  first  two  paragraphs,  the  matter  of 
grievance  procedure  will  be  discussed  with  reference  to  the 
union's  twelfth  demand.    I  have  previously  referred  to  the 
Commission's  rule-making  power  under  Charter  Section  19(a), 
as  well  as  to  Government  Code  Sections  3500,  et  seq. ,  relating 
to  employee  organizations  representing  employees  and  the  duty 
of  the  governing  body  or  legally  designated  officers,  boards 
or  commissions  to  meet  and  confer  with  such  organizations,  and 
to  consider  as  fully  as  it  deems  reasonable  such  presentations 
as  are  made  prior  to  arriving  at  a  determination  of  policy  or 
course  of  action.   The  suggestion  of  a  joint  union-management 
committee  to  discuss  existing  working  rules  is  in  harmony  with 
the  apparent  purpose  of  the  state  legislation  as  well  as  that 
of  the  charter  in  establishing  basic  relationships  between  the 
city  and  its  employees. 

As  to  paragraphs  three  and  four,  these  are  matters 
within  the  charter-conferred  discretion  of  the  appointing 
officer  (Charter  Section  154),  and  have  been  previously  covered 
under  the  discussion  relating  to  item  III.   The  Commission 
itself  cannot  withdraw  the  powers  conferred  by  the  charter 
on  the  appointing  officer,  but,  as  stated  in  the  treatment 
of  item  III,  it  would  appear  that  some  departmental  policy 
could  legally  be  framed  by  joint  understanding  of  the  Com- 
mission and  the  General  Manager  of  Public  Utilities  relative 
to  uniformity  of  treatment  of  employees  against  whom  disci- 
plinary action  is  taken. 

The  ninth  section  of  the  proposed  agreement  reads  as 
follows: 

IX.   Scheduling  Procedure 

1.   Mot  later  than  30  days  prior  to  a  sign-up, 
the  Union  will  be  supplied  with  copies  of  all  runs 
and  lines  with  an  indication  of  those  runs  or  lines 
which  have  been  changed  since  the  last  sign-up,  and 
the  manner  in  which  they  have  been  changed.   Any 
changes  in  runs  or  lines  between  sign-ups  will  be 
given  to  the  Union  not  less  than  30  days  before  the 
change  goes  into  effect. 
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2.  When,  in  the  opinion  of  the  Union,  any  run 

or  line  will  adversely  affect  the  safety  of  operations 
or  the  health  of  employees,  the  Union  will  request  a 
meeting  with  management  to  present  its  views.    No 
change  in  runs  or  lines  shall  be  made,  when  safety 
or  health  is  raised,  until  such  discussions  are  held. 

3.  Schedules  shall  be  posted  not  less  than  15 
days  before  sign-up. 

4.  All  work  considered  platform  work  shall  be 
posted  for  sign-up." 

The  subject  matter  here  is  legally  proper  for  discussion 
between  union  and  management, and  the  resolution  of  differences 
through  adoption  of  Commission  rules. 

The  tenth  -section  of  the  proposed  agreement  reads  as 
follows: 

X.  Terms  and  Conditions  of  Employment 
Covered  by  Existing  Laws 

The  Commission  and  the  Union  agree  that  they 
will  confer  from  time  to  time  as  to  the  effect  of 
the  Charter  of  the  City  and  County  and  other  laws 
on  the  terms  and  conditions  of  employment  of 
Municipal  Railway  employees.  The  parties  agree, 
that,  where  relevant,  they  will  take  joint  action 
to  make  their  joint  views  as  to  such  laws  known  to 
the  appropriate  legislative  bodies. " 

The  elements  of  this  section  could  be  legally  included 
in  the  union-management  discussions  and  rules  could  be  legally 
adopted  covering  the  subject  matter. 

The  eleventh  section  of  the  proposed  agreement  reads  as 
follows: 
it 

XI.  Establishment  of  Special  Benefit  Trust  Fund 

1.   The  Union  and  the  Commission  agree  to 
establish  the  San  Francisco  -  TWU  Carmen  Special 
Benefit  Trust  Fund  to  be  administered  jointly  by 
representatives  designated  by  the  Commission  and 
by  representatives  designated  by  tha  Union. 
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2.  The  Trust  Fund  shall  provide  such  benefits 
as  the  parties  agree  upon  which  are  not  already 
provided  by,  or  covered  by,  existing  laws. 

3.  The  Commission  shall  pay  to  the  Trust  Fund 
the  sum  of  13.3  cents  for  each  pay  hour  credited 

in  the  month  to  each  employee  covered  by  this  agree- 
ment, less  the  cost  of  recognizing  Washington's 
Birthday  as  a  holiday  for  these  employees  in  1966  and 
1967. 

4.  This  payment  to  the  Trust  reflects  the  fact 
that  a  similar  payment  is  made  to  a  jointly  administered 
trust  by  tha  Manhattan  and  Bronx  Surface  Transit 
Operating  Authority,  whose  operator  hourly  rate  is 
currently  by  law  the  basis  for  the  carman  rate  on 

the  Municipal  Railway.    In  addition  to  the  hourly 
rate,  as  part  of  regular  remuneration,  MABSTOA  pays 
on  behalf  of  each  operator  13.2  cents  per  pay  hour, 
less  the  cost  of  recognizing  Washington's  Birthday 
as  a  holiday  in  1966  and  1967,  to  the  TWU  -  MABSTOA 
Trust.   The  payment  provided  in  paragraph  3  of  this 
section  represents  said  cents  per  pay  hour  which  would 
otherwise  be  added  to  the  hourly  operator  rate." 

Charter  Section  151.3  (paragraphs  (b)  and  (c))  sets 
out  a  formula  by  which  the  Board  of  Supervisors  establishes  a 
wage  schedule  for  each  class  of  platform  employees.   Under 
that  formula,  the  Board  shall  first  receive  from  the  Civil 
Service  Commission  a  certification  of  the  average  of  the  two 
highest  "wage  schedules"  of  transit  systems  in  the  United  States 
operating  in  cities  of  at  least  500,000  population,  which  systems 
each  employ  not  less  than  400  platform  employees.   Thereafter, 
the  Board  shall  fix  a  "wage  schedule"  for  platform  employees 
"which  shall  be  not  in  excess  of  the  average  of  the  two  highest 
wage  schedules  so  certified  by  the  civil  service  commission". 
Currently,  Municipal  Railway  platform  employees  receive  salary 
fixed  in  the  manner  just  described. 

Paragraph  (g)  of  section  151.3  reads  as  follows: 

"The  terms  wage  schedule  and  wage  schedules 
wherever  used  in  this  section  are  hereby  defined 
and  intended  to  include  only  the  maximum  rate  of 
pay  provided  in  each  such  wage  schedule,  but  shall 
not  include  other  financial  or  nonfinancial  benefits 
or  conditions  of  employment." 

It  seems  clear  that  payments  into  a  trust  fund  would 
constitute  "other  financial  or  nonfinancial  benefits  or  condi- 
tions of  employment,"  and  not  the  "maximum  rate  of  pay"  provided 
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in  each  sue!  "wage  schedule,"  within  the  meaning  of  Charter 
Section  151.3.  To  accomplish  this  particular  demand  would 
require  a  charter  amendment. 

The  twelfth  section  of  the  proposed  agreement  reads 
as  follows: 

"XII.   Grievance  Procedure 

A.  A  'grievance1  is  defined  to  be  a  complaint  on  the 
part  of  any  employee  or  the  Union  that  there  has 
been,  on  the  part  of  management,  non-compliance 
with,  or  a  misinterpretation  or  misapplication  of, 
this  agreement  or  of  any  working  condition,  rule 
or  resolution  of  the  Commission  affecting  its 
employees,  or  that  an  employee  has  been  disciplined 
without  good  cause,  or  that  a  disciplinary  penalty 
is  not  fair  and  equitable  or  related  to  the  offense 
committed. 

B.  Grievances  shall  be  processed  and  settled  in  the 
following  manner: 

Step  1 

Any  employee,  either  orally  or  in  writing,  personally, 
or  through  the  Union,  may  present  a  grievance  to  !  is 
immediate  superior  at  any  time  within  five  (5)  days 
after  the  occurrence  of  the  event  complained  of.   A 
representative  of  the  Union  shall  be  permitted  to  be 
present  at  this  discussion.   The  superior  to  w'  om 
the  employee  makes  his  complaint  shall  communicate 
I  is  decision  to  the  employee  and  to  the  Union  wit!  in 
forty-eight  (AG)  hours  after  receiving  the  complaint. 

Step  2 

Tl  e  employee  or  the  Union  may  appeal  from  the  decision 
at  Step  1  within  three  (?)  days  after  the  Step  1 
decision.    This  appeal  shall  be  in  uriting  and  shall 
be  made  to  the  operating  head  of  the  unit,  section  or 
division  in  which  the  grievance  arose,  or  to  such  otl  er 
member  of  the  supervisory  staff  as  shall  have  been 
previously  designated  to  hold  Step  2  hearings  for  t;"e 
particular  unit,  section  or  division.   The  aggrieved 
employee  shall  be  given  an  opportunity  to  attend  tl  e 
hearing  and  may  be  heard  personally  or  throug]  the 
designated  representative  of  the  Union.   Within 
three  (?)  days  after  the  hearing  a  copy  o^7  the  written 
decision  shall  he  sent  to  the  employee  and  to  the 
Union.   Group  grievances  shall  he  initiated  at  Step  2. 
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Step  3 

At  any  time  within  ten  (10)  days  after  the  Step  ?  decision, 
the  aggrieved  employee  or  the  Union  may  appeal  in  writing 
therefrom  to  the  General  Manager.    The  General  Manager  or 
his  duly  designated  representative  shall  conduct  a  hearin« 
on  the  grievance  within  five  (5)  days  after  receipt  of  the 
appeal,  and  the  employee  and  the  Union  shall  be  given  notice 
thereof  and  shall  be  given  the  opportunity  to  be  heard. 
Within  eight  (8)  days  after  the  close  of  the  hearing,  the 
General  Manager  or  his  duly  authorized  representative  shall 
file  his  written  decision  and  shall  deliver  a  copy  tl ereof 
to  the  aggrieved  employee  and  to  the  Union. 

Step  k 


The  Union  may,  at  any  time  within  seven  (7)  days  after  tl  e 
mailing  of  the  Step  3  decision,  appeal  from  such  decision 
to  the  impartial  arbitrator  by  filing  written  notice  of  the 
appeal  with  the  General  Manager  and  the  impartial  arbitrator. 
The  impartial  arbitrator  shall  conduct  a  hearing  on  the 
grievance  or  grievances  submitted  to  him  within  ten  (10) 
days  after  their  receipt  by  him.    At  the  request  of  the 
impartial  arbitrator,  such  witnesses,  records  and  other 
documentary  evidence,  as  may  be  required,  shall  be  pro- 
duced.   The  impartial  arbitrator  shall  mail  a  copy  of 
his  decision  to  the  General  Manager,  to  the  grievant  and 
to  the  Union  within  five  (5)  days  after  the  close  of  the 
hearing  before  him.    The  determination  of  the  impartial 
arbitrator  upon  matters  within  his  jurisdiction  shall  be 
final  and  binding  upon  the  grievant,  upon  the  Union  and 
upon  the  employer. 

In  computing  the  time  within  which  any  action  must  be 
taken  under  the  foregoing  grievance  procedure,  Saturdays, 
Sundays  and  holidays  shall  not  be  counted.   A  grievance 
may  be  denied  at  any  level  because  of  failure  to  adhere 
to  the  time  limitations.   For  good  cause  shown,  the  time 
limitations  may  be  waived  and  the  impartial  arbitrator 
shall  have  the  power  to  excuse  failure  to  comply  with 
time  limitations. 

Nothing  contained  in  this  agreement  shall  be  construed  to 
deny  to  any  employee  his  rights  under  the  law  or  under 
applicable  civil  service  rules  and  regulations,  except 
only  that  an  employee,  individually  or  through  the  Union, 
who  submits  a  disciplinary  grievance  to  the  impartial 
arbitrator,  shall  be  deemed  conclusively  to  accept  the 
decision  of  the  impartial  arbitrator  as  final  and  binding 
and  not  subject  to  court  review  except  only  to  the  extent 
that  any  arbitration  award  may  be  subject  to  such  review. 
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D.   The  parties  shall  endeavor  to  agree  upon  an  impartial 
arbitrator  to  serve  for  an  agreed  on  period  of  time. 
Should  the  parties  fail  to  reach  such  agreement  within 
twenty  (20)  days  after  the  date  of  this  agreement,  then, 
upon  the  written  request  of  either  party,  the  American 
Arbitration  Association  shall  have  the  authority  to 
appoint  an  impartial  arbitrator  pursuant  to  its  rules, 
who  shall  serve  for  the  period  of  this  agreement.   The 
cost  of  the  office  of  the  impartial  arbitrator  shall 
be  shared  equally  by  the  parties." 

Insofar  as  "grievance"  includes  disciplinary  matters, 
Charter  Section  154  covers  the  subject  and  has  been  discussed 
previously  under  items  III  and  VIII.  Those  discussions  are 
equally  applicable  to  the  instant  item. 

Insofar  as  arbitration  of  differences  is  concerned, 
municipal  corporations  have  the  power  generally  to  agree  to  submit 
to  arbitration  any  controversy  which  might  be  the  subject  of  a 
civil  action  against  it  (Cary  v.  Long  (1919)  101  Cal.  443). 
However,  any  agreement  to  arbitrate  in  the  area  under  discussion 
would  have  to  be  a  part  of  a  contract  governing  working  conditions, 
which  I  have  hereinabove  pointed  out,  is  a  matter  of  legislation 
and  not  contract  (31  A.L.R.  (2)  1172-1174).   There  is  no  legal 
bar,  however,  to  establishing,  under  the  Public  Utilities  Commission, 
a  form  of  grievance  procedure  with  possibly  the  last  step  being  an 
appeal  to  the  Public  Utilities  Commission  for  a  ruling. 

The  thirteenth  section  of  the  proposed  agreement  reads 
as  follows: 

'XIII.   Saving  Clause 

It  is  agreed  by  the  Union  and  the  Commission  that 
should  any  individual  provision  of  this  agreement  be 
invalid  because  of  conflict  with  any  law,  the  remainder 
of  the  agreement  is  separable  and  shall  continue  in 
full  force  and  effect.    It  is  agreed  that  if  any  pro- 
vision of  this  agreement  is  held  to  be  invalid,  the 
parties  shall  meet  immediately  to  negotiate  as  to  the 
subject  matter  of  the  provision  held  to  be  invalid.  " 

This  standard  severability  clause  can  have  no  application 
In  the  absence  of  a  contract. 
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CONCLUSIONS 

The  foregoing  has  been  largely  a  general  treatment  of 
the  issues  involved,  without  attempt  to  pinpoint  the  detail  or 
the  various  legal  ramifications  of  certain  of  the  viewpoints 
expressed.   Where  necessary,  the  precise  detail  can  be  analyzed 
at  appropriate  times. 

With  the  realization  that  you  may  be  assisted  by  a 
concise  digest  of  my  views  regarding  each  of  Local  250' s  thirteen 
items,  as  such  views  are  discussed  in  the  foregoing,  you  are 
briefly  advised  as  follows: 


Item 


Opinion 


I. 


(Recognition 
and  Collective 
Bargaining) 

II. 


The  Commission  may  not  legally  enter  into 
a  "collective  bargaining  contract"  with 
the  Union. 


(Management 
Rights) 


III. 


As  matter  of  law,  the  Commission  has  manage- 
ment authority  over  the  Municipal  Railway, 


and  may  adopt  rules  covering 
and  "grievance  procedures." 


grievances 


(Employee 
Rights) 


IV. 
(Discipline) 

V. 
(Uniforms) 


Employee  is  already  fully  protectee]  by 
hearing  requirement,  if  more  than  a  5-day 
suspension  procedure;   and  in  the  5-day 
suspension  instance,  the  Commission  and 
the  General  Manager  may  formulate  pro- 
tective policy.   Commission  rules  may  be 
adopted  to  handle  the  accident  and  theft  issues, 


Discipline  to  be  handled  as  indicated  in 
III,  above.   Commission  may  adopt  rules 
regarding  "grievances"  and  'grievance 
procedures. 


City,  with  final  action  required  by  Board 
of  Supervisors,  may  adopt  policy  of  owning 
all  uniforms  and  issuing  them  for  use  of 
employees  only  while  so  employed. 
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Item 

VI. 

(Definition  of 
Working  Time) 


VII. 

(Reporting  for 
Work) 


VIII. 

(Working  Rules) 

IX. 

(Scheduling 
Procedure) 

X. 

(Terms  and 
Conditions  of 
Employment 
Covered  by 
Existing  Laws) 

XI. 

(Establishment 
of  Special 
Benefit  Trust 
Fund) 

XII. 

(Grievance 
Procedure) 


XIII. 

(Saving  Clause) 


Opinion 


Properly  within  rule-making  power  of  Commission, 
but  certain  issues  could  need  action  by  Board  of 
Supervisors  in  wage  legislation. 


Controlling  local  law  requires  that  "actual 
service"  would  have  to  be  rendered  before  the 
employee  may  be  paid  salary. 


Rule-making  by  the  Commission  could  handle  first 
two  paragraphs.   As  to  last  two  paragraphs, 
policy  could  be  reached  by  joint  action  of  Com- 
mission and  General  Manager  of  Public  Utilities. 


Rule-making  by  the  Commission  could  take  care  of 
these  matters. 


Rule-making  by  the  Commission  could  take  care  of 
these  matters. 


Accomplishment  of  this  demand  would  require 
charter  amendment. 


As  necessary  to  give  employees  protection  not 
presently  afforded  by  Charter  Section  154  in 
disciplinary  matters,  rule-making  and  policy- 
making would  be  legally  proper. 
In  non-disciplinary  matters,  rule-making  by 
the  Commission  would  be  legally  proper. 


Not  applicable. 
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You  are  advised  accordingly. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:  Mr.  James  K.  Carr 

General  Manager  of  Public  Utilities 

237  City  Hall  - 

San  Francisco,    California  S4102 

MMD 
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January  31,  1966 


Civil  Service  Commission 

151  City  Hall 

San  Francisco,   California 

Attention:     Mr.   George  Grubb 

Subject:     Termination  of  Indefinite  Leave 
of  Absence  -   Orville  Wright 

Gentlemen: 

This  refers  to  your  letter  of  January  28,  1966, 
concerning  Orville  Wright,  4224  Principal  Property  Auditor, 
Assessor's  office,  who  was  granted  an  indefinite  leave  of 
absence  on  September  23,  1957  to  accept  appointment  for  a 
position  of  K4  Attorney  in  the  office  of  the  City  Attorney. 
You  request  my  opinion  on  matters  concerning  the  abridgment 
of  his  indefinite  leave  and  his  statement  of  intention  to 
return  to  the  office  of  the  Assessor  on  February  1,  1966. 

Mr.  Wright  was  granted  a  leave  from  the  Assessor's 
office  pursuant  to  Rule  31,  Section  4(a)  to  accept  promotion 
to  correlated  work  in  a  non-civil  service  position  in  the 
City  Attorney's  office.    It  was  determined  at  the  time  of 
the  granting  of  the  leave  that  his  work  in  the  City  Attorney  s 
office  was  correlated  to  his  work  in  the  Assessor's  office  and 
this  was  agreed  upon  by  the  Assessor  and  the  Civil  Service 
Commission.   There  was  no  time  limit  on  such  a  leave  under 
requirements  of  Section  7  of  the  Charter  and  as  is  provided 
under  the  Civil  Service  rule. 

There  are  only  two  conditions  placed  upon  a  Section 
4(a)  leave.   They  relate  to  the  work  and  the  identity  of  the 
department  to  which  the  leave  is  granted.   There  is  no  require- 
ment that  the  employee  renew  his  leave  if  he  receive  a  promotion 
in  the  department  to  which  he  was  granted  leave.   The  only 
considerations  involved  are  the  fact  that  he  continue  to  do 
the  correlated  work  and  remain  in  the  Department.   Requests 
of  Mr.  Wright  and  the  Assessor  to  amend  the  leave  to  reflect 
Mr.  WrightYs  promotions  in  the  City  Attorney's  office  are  not 
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are  not  required  by  the  rule.   Therefore  the  fact  that  Mr. 
Wright  did  not  request  an  amendment  so  as  to  include  his  most 
recent  promotion  in  the  City  Attorney's  office  does  not  affect 
his  right  to  abridge  the  leave. 

Section  6  of  Rule  31  provides  that  leaves  of  absence 
shall  remain  in  force  for  the  period  granted,  unless  cancellation 
or  abridgment  is  allowed.   The  facts  of  this  case  preclude  the 
application  of  this  portion  of  Rule  6.  Mr.  Wright's  leave  is 
not  for  a  specific  period  but,  as  above  noted,  is  an  indefinite 
leave  without  limit  while  he  continues  in  a  position  where  he 
performs  correlated  work.  When,  as  here,  such  position  is  no 
longer  open  to  the  employee  or  for  other  reasons  he  decides  to 
return  to  his  former  position,  he  has  the  right  to  do  so.  This 
right  cannot  be  denied  Mr.  Wright  for  any  of  the  reasons  set 
forth  in  the  Assessor's  letter.  Mr.  Wright  has  complied  with 
the  further  provisions  of  Section  6  when  on  January  17,  1966 
he  notified  the  Civil  Service  Commission  and  the  Assessor  that 
he  would  return  to  his  former  position  of  Principal  Property 
Auditor  and  would  resume  his  duties  on  February  1,  1966. 

It  is  ray  opinion,  therefore,  that  Mr.  Wright  has 
an  absolute  right  to  return  to  his  former  position  in  the 
Assessor's  office  and  neither  the  Assessor  nor  the  Civil  Service 
Commission  has  the  authority  to  refuse  to  grant  an  authorization. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 

TAT 
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SUBJECT:      PEACE   OFFICERS;    AUTHORITY  TO  MAKE   PARKING  CONTROLMEN 
PEACE  OFFICERS   UNDER  PENAL  CODE   §817   OR  BY   OTHER  LAW 

Dear  Sir: 

Your  request   for  an  opinion  is  as   follows: 

REQUEST 

"Under  Section  12  of  Part  II,  Chapter  11,  Traffic 
Code,  the  Police  Commission  is  authorized  to  regulate 
traffic,  and  there  is  the  provision  that  there  are 
appointed  civilian  employees  who  have  the  power  and 
authority  to  issue  parking  control  notices,  as  set 
forth  in  Sections  41102  and  41103  of  the  Vehicle  Code 
which  sections  relate  to  the  tagging  of  parked  autos, 
where,  by  local  ordinance,  such  parking  is  prohibited, 
and  the  process  of  such  tagging. 

"It  would  appear  that  under  the  foregoing  author- 
ity the  so-called  Parking  Controlmen  do  not  have  the 
authority  to  tow  vehicles  from  the  street  under  the 
conditions  as  set  forth  in  Sections  22651  and  22652, 
Vehicle  Code,  subdivision  (d)  thereof,  for  the  reason 
that  these  Sections  are  only  applicable  when  the  towing 
is  performed  by  a  peace  officer,  as  indicated  in  Section 
22650  of  the  Vehicle  Code. 

"Our  Police  Commission  requested  that  an  ordinance 
be  drawn  which  would  make  such  Parking  Controlmen  peace 
officers  for  the  limited  purpose,  as  contained  in  the 
above  indicated  Section  12. 

"It  was  thought  that  possibly  pursuant  to  the  pro- 
visions of  Section  817  of  the  Penal  Code,  which  defines 
peace  officers,  with  particular  reference  to  the  following 
provisions  therein,  that  such  Parking  Controlmen  would 
have  the  authority  in  authorized  cases  to  tow  cars  away 
from  the  street. 

"Peace  officers  designated  by  other  statutes; 
Limited  purposes  peace  officer  defined: 

"'When  in  any  law  a  public  officer  or  employee  is 
designated  as,  given  the  powers  of,  or  determined  to  be, 
a  peace  officer  but  only  for  the  purpose  of  that  law. 

"The  purpose  of  referring  to  the  above  Sections  is 
not  intended  to  limit  your  judgment,  and  if  there  is  any 
other  way  by  which  Parking  Controlmen  can  be  authorized 
to  tow  cars,  I  would  appreciate  your  advice  thereon. 


• 


3    •"' 
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OPINION 

"Peace  officers"  are  designated  in  Section  817  of  the 
Penal  Code  and  it  is  therein  provided  that: 

"When  in  any  law  a  public  officer  or  employee  is 
designated  as,  given  the  powers  of,  or  determined  to 
be,  a  peace  officer,  such  officer  or  employee  shall  be 
deemed  to  be  a  peace  officer  but  only  for  the  purpose 
of  that  law." 

Although  the  use  of  the  term  "law"  in  a  statute  has 
in  some  cases  been  construed  by  the  courts  to  include  "ordinance, 
I  do  not  believe  such  construction  is  proper  in  this  case.   It 
is  my  opinion  that  it  is  the  intent  of  the  State  Legislature 
to  occupy  the  field  and  that  it  has  occupied  the  field  of  the 
designation  and  appointment  of  peace  officers  to  the  exclusion 
of  local  regulation  thereon  and  that  the  phrase  "any  law"  as 
used  in  section  817  refers  to  any  State  statute  and  cannot  be 
construed  as  an  implied  permission  or  as  a  recognition  of  a 
local  right  to  designate  peace  officers  by  ordinance. 

In  matters  of  statewide  concern  and  which  are  State 
affairs,  as  this  one  is,  it  is  well  settled  that  local  laws 
are  invalid  if  they  attempt  to  legislate  in  an  area  which  is 
fully  occupied  and  preempted  by  State  law.   (Cal.  Const.,  Art. 
XI,  §11;  In  re  Lane,  58  Cal.  2d  99;  Abbott  v.  City  of  Los 
Angeles.  5:  Cal.  2d  674;  Eastlick  v.  City  of  Los  Angeles,  29 
Cal.  2d  661;  Pipoly  v.  Benson.  20  Cal.  2d  366.)   In  determining 
whether  the  State  has  intended  to  occupy  the  field,  the  courts 
analyze  the  whole  purpose  and  scope  of  the  legislative  scheme 
and  the  intent  is  not  to  be  measured  alone  by  the  language  used 
in  the  statute.  (In  re  Lane,  supra;  Tolman  v.  Underhill.  39  Cal. 
2d  708;  Eastlick  v.  City  of  Los  Angeles,  supra.)  Detailed  and 
comprehensive  State  regulations  on  a  subject  indicate  an  intent 
to  preclude  local  regulation  (Chavez  v.  Sargent,  52  Cal.  2d  162), 
and  another  factor  to  be  considered  is  whether  or  not  the  sub- 

iect  calls  for  uniform  treatment  throughout  the  State  (In  re 
ane.  supra;  Abbott  v.  City  of  Los  Angeles,  supra ;  Tolman  v. 
Underhill,  supra). 

The  definition  of  peace  officer  in  Section  817  is 
located  in  Title  III  of  the  Penal  Code  relating  to  criminal 
procedure  and  is  more  particularly  within  Chapter  IV  concerning 
the  arrest  of  persons  charged  with  public  offenses.   Title  III 
contains  a  comprehensive  scheme  regulating  the  apprehension  of 
persons  charged  with  public  offenses  and  the  manner  of  bringing 
such  persons  before  the  proper  magistrate.   The  inclusion  of 
Section  817  within  Title  III  shows  a  legislative  intent  that 
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peace  officers  shall  possess  definite  functions  and  powers  in 
this  phase  of  law  enforcement.   For  example,  peace  officers 
are  granted  broader  powers  of  arrest  than  private  citizens. 
(5$836,  837,  Pen.  Code.) 

In  addition  to  the  definition  of  peace  officer  and 
the  powers  granted  to  him  in  the  Penal  Code,  there  are  numerous 
references  to  such  officers  throughout  other  California  statutes. 
Some  of  the  public  officers  granted  peace  officer  status  are: 
Inspectors  of  Board  of  Dental  Examiners  (§1704,  Bus.  &  Prof. 
Code);  Fish  and  Game  Deputies  (5851,  Fish  and  Game  Code); 
Finance  Officers  (§13071,  Gov.  Code);  Air  Pollution  Officers 
(524231,  Health  &  Saf.  Code);  Officers  and  Agents  of  the 
Division  of  Housing  (§2641,  Labor  Code)  and  Mines  (§2268,  Pub. 
Resources  Code);  State  College  Police  (§24651,  Ed.  Code); 
Forest  Protection  Officers  (§4156,  Pub.  Resources  Code);  Toll 
Takers  (§23252,  Veh.  Code);  and  State  Park  Employees  (55008, 
Pub.  Resources  Code).   Moreover,  state  law  prescribes  certain 
minimum  standards  and  qualifications  for  all  peace  officers 
(§1031,  Gov.  Code);  prohibits  appointment  as  peace  officers 
any  person  convicted  of  a  felony  (§1029,  Gov.  Code);  and  requires 
fingerprints  of  all  peace  officers  (§1030,  Gov,  Code).   These 
requirements  further  show  that  the  State  intends  to  regulate, 
control  and  set  the  minimum  standards  for  peace  officers  through- 
out California. 

It  may  also  be  observed  that  the  paragraph  of  Section 
817  above  quoted  referring  to  i:any  law"  was  added  to  the  section 
in  the  year  1951.    Since  that  year  the  section  has  been  amended 
from  time  to  time  to  include  the  following  local  officers  as 
peace  officers  for  general  or  limited  purposes:  coroner,  deputy 
coroner,  inspectors  and  investigators  in  the  office  of  a  district 
attorney,  members  of  arson  investigation  units  of  organized  fire 
departments,  persons  deputized  or  appointed  as  deputy  sheriff  or 
policeman  for  the  purpose  of  transporting  prisoners,  and  public 
officers  or  employees  designated  as  deputy  sheriffs  for  the 
purpose  of  supervising  the  labor  of  county  prisoners.   If  the 
phrase"any  law"  as  used  in  Section  817  could  be  construed  so 
as  to  constitute  authority  for  the  designation  of  peace  officers 
by  city  or  county  ordinance,  such  specific  amendments  to  Section 
817  would  have  been  unnecessary.   These  amendments  are  further 
Indicative  of  the  legislative  scheme  that  when  officers  or 
employees  of  a  city  or  county  are  to  exercise  the  authority  of 
peace  officers  that  they  be  so  designated  by  State  statute. 

It  is,  therefore,  my  conclusion  that  the  Parking 
Controlmen  authorized  by  Section  12  of  the  Traffic  Code  cannot 
be  made  peace  officers  by  local  ordinance  and  that  an  amendment 
of  State  law  would  be  required  to  confer  that  status.    (See 
City  Attorney  Opinion  No.  65-30,  dated  December  6,  1965,  in  which 
I  reached  a  similar  conclusion  with  respect  to  Institution 
Security  Workers  at  San  Francisco  General  Hospital.) 
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You  have  inquired  whether  there  are  any  other  ways  in 
which  Parking  Controlmen  can  tow  unattended  vehicles.   Chapter 
10  of  Division  11  of  the  Vehicle  Code  governs  removal  of  parked 
or  abandoned  vehicles  and  it  is  therein  provided  (§§22651  and 
22702)  that  such  vehicles  may  be  removed  by: 

"Any  member  of  the  California  Highway  Patrol 
or  any  regularly  employed  and  salaried  deputy  of 
the  sheriff's  office  of  a  county  in  which  a  vehicle 
is  located  or  any  regularly  employed  and  salaried 
officer  of  a  police  department  in  a  city  in  which 
a  vehicle  is  located.  .  .  ." 

Under  other  specified  conditions  "any  peace  officer"  may  remove 
a  parked  vehicle  (§22654,  Veh.  Code).    Parking  Controlmen  are 
civilian  employees  of  the  San  Francisco  Police  Department  (§12, 
Traffic  Code)  and  are  neither  peace  officers  nor  police  officers. 
Therefore,  they  possess  no  authority  under  State  law  to  cause  the 
removal  of  parked  or  abandoned  vehicles  from  a  highway. 

Section  22650  of  the  Vehicle  Code  provides: 

::It  is  unlawful  for  any  peace  officer  or  any 
unauthorized  person  to  remove  any  unattended  vehicle 
from  a  highway  to  a  garage  or  to  any  other  place, 
except  as  provided  in  this  code."   (Emphasis  added.) 

This  section  permits  local  regulation  of  this  subject  only  where 
expressly  authorized.   The  State  has  delegated  to  local  entities 
the  power  to  enact  ordinances  or  resolutions  controlling  the 
removal  of  parked  or  standing  vehicles  (§22652,  Veh.  Code),  but 
it  has  not  permitted  local  regulation  of  the  persons  authorized 
to  remove  such  vehicles.   The  City  and  County  of  San  Francisco 
is  thus  precluded  from  enacting  ordinances  or  resolutions  author- 
izing Parking  Controlmen  or  any  of  its  employees  not  designated 
by  State  law  to  remove  unattended  or  abandoned  vehicles  from  a 
highway. 

You  are  thus  advised. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 

To:  Thomas  J.  Cahill 
Chief  of  Police 
850  Bryant  Street 
San  Francisco,  California  94103 

MCK 
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January  31,    1966 


Honorable  John  A.   Ertola 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Re:   United  Nations  Flag  Display  at  War  Memorial 

Dear  Supervisor  Ertola: 

This  is  in  response  to  your  letter  of  January  18,  1965, 
inquiring  as  to  the  legal  problems  involved  in  displaying  the 
United  Nations  flag  in  a  case  rather  than  flying  it  from  a  flag- 
pole on  the  War  Memorial  grounds . 

I  must  refer  to  my  Opinion  No.  65-48-A  of  December  22, 
1965,  on  the  subject  of  the  display  of  the  United  Nations  flag  and 
the  conveyance  to  the  United  Nations  of  land  for  that  purpose.   On 
P3ge  2  of  the  Opinion,  I  stated:   "It  must  be  concluded  from  the 
above  that  the  Board  of  Trustees  itself  must  make  the  original 
determination  as  to  whether  it  would  serve  the  purpose  of  the  trust 
to  fly  the  United  Nations  Flag  in  the  Memorial  Court." 

Although  the  above  statement  refers  to  flying  the  United 
Nations  flag,  it  is  equally  as  applicable  to  the  question  of  dis- 
playing it  in  any  authorized  manner,  including  display  in  a  case. 

Therefore,  it  is  still  for  the  Board  of  Trustees  of  the 
V'ar  Memorial  to  determine  whether,  in  the  first  instance,  it  would 
serve  the  purpose  of  the  Trust  to  display  the  United  Nations  flag 
in  any  manner. 

Should  the  Trustees  decide  to  display  the  United  Nations 
flag,  and  should  they  determine  that  the  flag  is  to  be  displayed 
in  a  case  rather  than  from  a  flagpole,  a  communication  to  the 
Secretary-General  of  the  United  Nations  seeking  his  approval  of 
this  mode  of  display  will  most  likely  be  necessary. 

Very  truly  yours , 


°EK  THOMAS  M.  O'CONNOR 

City  Attorney 
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SUBJECT:      VALIDITY  AND  REGULARITY   OF  ADOPTION  OF  RESOLUTION  NO. 

156-65  APPROVING   CHANGE   OF  LOCATION  OF  LOW-RENT  HOUSING 
UNITS   OF  THE  HOUSING  AUTHORITY   OF  THE   CITY  AND  COUNTY 
OF   SAN  FRANCISCO  AND  APPROVING   SELECTION   OF  ADDITIONAL 
SITE  FOR   DEVELOPMENT   OF   PROJECT   CAL.    1-19  AND  APPROVING 
SMD  PROJECT 


Gentlemen: 

This  will  acknowledge  your  request  for  an  opinion  as 
to  whether  Resolution  No.  156-65,  adopted  by  the  Board  of  Super- 
visors at  its  meeting  of  March  15,  1965,  and  approved  by  the 
Mayor  on  March  19,  1965,  approving  change  of  location  of  low- rent 
housing  units  of  the  Housing  Authority  of  the  City  and  County  of 
San  Francisco  and  approving  selection  of  additional  site  for 
development  of  Project  CAL.  1-19  and  approving  said  project,  was 
validly  adopted  by  the  Board  of  Supervisors  of  the  City  and  County 
of  San  Francisco  and  whether  such  resolution  is  legally  sufficient 
as  to  form. 

OPINION 

After  careful  examination  of  all  details  related  to 
your  inquiry,  I  advise  you  that  Resolution  No.  156-65,  entitled 
r,APPROVING  CHANGE  OF  LOCATION  OF  LOW-RENT  HOUSING  UNITS  OF  THE 
HOUSING  AUTHORITY  OF  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO  AND 
APPROVING  SELECTION  OF  ADDITIONAL  SITE  FOR  DEVELOPMENT  OF  PROJECT 
CAL.  1-19  AND  APPROVING  SAID  PROJECT,"  was  validly  adopted  by  the 
Board  of  Supervisors  of  the  City  and  County  of  San  Francisco  and 
is  legally  sufficient  as  to  form. 

Respectfully  submitted, 

THOMAS  M.  O'CONNOR 
City  Attorney 

To:  Housing  Authority  of  the 

City  and  County  of  San  Francisco 

440  Turk  Street 

San  Francisco,  California  94102 

JJE 


Letter  Opinion  No.  66-11-A 


February  11,  1966 


Honorable  John  A.  Ertola 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Re:   Veterans  credit  on  promotional 
examination-Charter  Section  145 

Dear  Supervisor  Ertola: 

This  refers  to  your  letter  of  January  17,  1966,  relative 
to  the  right  of  Mr.  Robert  J.  Hare  to  use  his  veterans  preference  in 
promotional  examinations. 

Under  the  facts  stated  in  your  letter,  Mr.  Hare,  who,  at 
the  time  was  classified  as  B160  Law  Clerk,  took  a  promotional  examina- 
tion for  the  position  of  Assistant  Chief  Deputy  Sheriff  (Civil)  and 
elected  to  use  his  veterans  credit.   When  the  results  of  the  examina- 
tion were  announced,  Mr.  Hare  was  number  one  and  the  37„  veterans 
credit  on  the  promotional  examination  was  included  in  his  total  score. 
Thereafter,  on  June  1,  1962,  Mr.  Hare  was  certified  to  the  position 
of  Assistant  Chief  Deputy  Sheriff  (Civil) ,  and  six  months  later  upon 
completion  of  his  probation  was  certified  permanent  to  the  position. 

On  July  1,  1962,  pursuant  to  the  salary  standardization 
ordinance  adopted  for  that  fiscal  year,  the  salary  of  Law  Clerk  was 
raised  from  $660  to  $764  per  month,  and  the  rate  of  pay  of  the  Assist- 
ant Chief  Deputy  Sheriff  (Civil)  was  increased  from  $693  to  $710  per 
month.  Mr.  Hare  continued  to  serve  in  the  position  as  Assistant  Chief 
Deputy  Sheriff  (Civil)  until  January  1964,  when  he  requested  and  was 
granted  reinstatement  to  his  former  position  of  Law  Clerk.   Since  his 
reinstatement,  he  has  sought  to  have  his  veterans  credits  for  pro- 
motional examination  included  in  subsequent  examinations  taken  by  him. 
The  Commission  has  refused  to  allow  him  any  veterans  credit,  stating 
that:  he  had  exhausted  this  credit  when  he  was  permanently  appointed 
Assistant  Chief  Deputy  Sheriff  (Civil).   In  your  l.-tter  you  state  that 
Hr.  Hare  disagrees  with  this  decision  of  the  Civil  Service  Commission, 
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Maiming  that  since  he  received  less  money  in  the  position  of  Assist- 

t  Chief  Deputy  Sheriff  (Civil)  than  he  had  been  receiving  in  the 
position  of  B160  Law  Clerk,  it  was  not  a  promotional  examination. 

Section  145  of  the  Charter  in  dealing  with  veterans  credits 
on  promotional  examinations  reads  as  follows: 

"If  he  has  received  a  permanent  appointment  from  a 
list  of  eligibles  derived  from  a  promotive  examination  in 
which  he  has  requested  and  been  allowed  the  additional 
credits  of  three  per  cent  as  herein  providedVand  has 
r^^TVhP  fniTpr^HnnArj^eriod  therein  as  provided 
Tn~EhTs~c^arter,  such  "additional  credits  of  three  per 
cent  that  have  been  allowed  him  on  lists  of  eligibles 
dpRved^f^om  other  promotive  examinations  shall  be  auto- 
maticallv~  ancelled,  and  his  rank  on  such  list  or  lists 
revised  to  accord  with  his  relative  standing  before  such 
additional  credits  were  added,  and  h»  ^11  not  be  allowed  ^ 
such  additional  credits  in  any  other  promotive  examinations.  . 
(Emphasis  added.) 

Section  146  of  the  Charter,  insofar  as  it  bears  on  the  ques- 
tion propounded  in  your  letter,  reads  as  follows: 

"Whenever  it  deems  it  to  be  practicable,  the  civil 
service  commission  shall  provide  for  promotion  m  the 
service  on  the  basis  of  such  examinations  and  tests  as 
the  commission  may  deem  appropriate  ....  The  com- 
mission shall  announce  in  the  examination  circular  trie 
next  lower  rank  or  ranks  from  which  the  promotion  will 
be  made." 

This  language  has  been  interpreted  by  thecourts  as  a  limita- 
tion on  the  discretion  of  the  Civil  Service  Commission   In  Allen  v. 
McKinlev,  18  Cal.  2d  697,  at  page  706,  the  Supreme  Court  in  interpret 
ing  the  meaning  of  Section  146  stated  as  follows: 

"Where  it  is  practicable  to  hold  a  promotional  examina- 
tion, such  examination  must  be  given   In  determining 
whether  it  is  practicable  to  give  such  an  examination  the 
Commission  has  not  an  uncontrolled  discretion.   If  fuch 
an  examination  is  not  to  be  given,  a  valid  reason  why  not, 
must  exist.   When  the  Commission's  action  is  challenged, 
and  the  petitioner  produces  a  prima  facie  case  that  a  pro- 
motional examination  is  practical?,  the  burden  is  on  the 
Commission  to  justify  its  action. 

At  the  time  that  Mr.  Hare  took  the  examination  for  Assistant 
Chief  Deputy  Sheriff  (Civil)  ,  the  Civil  Service  Commission  under  the 
language  of  Section  146,  supra,  announced  the  examination  as  Promo- 
tional and  declared  those  persons  holding  positions  in  ranks  desig- 
nated by  them  eligible  to  compete.   At  the  time  the  examination  was 
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announced  and  held,  Mr.  Hare  was  in  one  of  the  lower  ranks  designated 
by  the  Civil  Service  Commission  and  he  therefore  took  a  promotional 
examination  for  the  position  of  Assistant  Chief  Deputy  Sheriff  (Civil)  , 

Mr.  Hare  successfully  passed  the  promotional  examination, 
was  certified  and  appointed  to  the  position  of  Assistant  Chief  Deputy 
Sheriff  (Civil)  on  June  1,  1962.   He  completed  his  probationary  period 
and  was  appointed  permanently  to  the  position  sometime  in  November  or 
December,  1962,  and  at  that  time  under  the  provisions  of  Section  145 
of  the  Charter,  supra,  was  deemed  to  have  used  the  veterans  preference 
credits  on  promotion  and  could  not  be  allowed  any  veterans  credit  in 
any  subsequent  promotional  examination. 

Therefore,  I  advise  you  that  the  Civil  Service  Commission 
is  following  the  mandate  of  the  Charter  when  it  determines  that  Mr. 
Hare  is  no  longer  eligible  to  claim  any  veterans  preference  in  any 
promotional  examination  in  which  he  participates. 

Very  truly  yours , 


THOMAS  M,  O'CONNOR 


City  Attorney 


OPINION  NO.    66-12 
August   23,    1966 


SUBJECT:      VALIDITY  AND  REGULARITY  OF  ADOPTION  OF  RESOLUTION  NO 

510-65  APPROVING   INCREASE   OF   UNITS    IN  THE   CONSTRUCTION 
OF  ADDITIONAL  LOW-RENT  APARTMENTS— ALICE  GRIFFITH  ANNEX, 
CAL    1-18(8) 


Gentlemen: 


This  will  acknowledge  your  request  for  an  opinion  as  to 
whether  Resolution  No.  510-65,  adopted  by  the  Board  of  Suoervisors 
at  its  meeting  of  August  16,  1965,  and  approved  by  the  Mayor  on 
rgU5!L  ?'   ,5»  aPPr°ving  an  increase  of  units  in  the  construction 
of  additional  low-rent  apartments  of  the  Alice  Griffith  Annex  of 
the  Housing  Authority  of  the  City  and  County  of  San  Francisco  was 
validly  adopted  by  the  Board  of  Supervisors  of  the  City  and  County 
)f  San  Francisco  and  whether  such  resolution  is  legally  sufficient 
as  to  form. 


OPINION 


After  careful  examination  of  all  details  related  to  your 
inquiry  you  are  advised  that  Resolution  No.  510-65,  entitled 
approving  Increase  of  Units  in  the  Construction  of  Additional  Low 
nt  Apartments- -Alice  Griffith  Annex,  Cal  1-18(8)"  was  validly 
adopted  by  the  Board  of  Supervisors  of  the  City  and  County  of  San 
Francisco  and  is  legally  sufficient  as  to  form. 


Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Housing  Authority  of  the 

City  and  County  of  San  Francisco 

440  Turk  Street 

San  Francisco,  California  94102 


Letter  Opinion  No.    66-12-A 


February  14,    1966 


Mr.  Robert  J.   Dolan,   Clerk 

3oard  of  Supervisors 

235  City  Hall 

San  Francisco,  California 


Re:   Control  of  Design  of  Building 
Market  and  Eddy  Streets 

Dear  Mr.  Dolan: 

This  will  acknowledge  receipt  of  your  letter  of  January  13, 
1966,  wherein  you  refer  to  your  File  No.  286-65-2,  which  identifies 
a  proposed  resolution  entitled  "Finding  that  the  public  interest 
and  necessity  require  the  construction  of  a  plaza  between  Market 
and  Eddy  Streets  west  of  the  proposed  extension  of  Fifth  Street." 

You  asked  to  be  advised  of  any  action  which  your  Board 
aight  take  to  insure  that  the  City  would  maintain  some  control  over 
the  design  of  any  building  which  might  be  constructed  on  this  site 
snould  the  area  in  question  not  be  condemned  for  a  plaza  site. 

The  first  question  that  arises  from  your  inquiry  is 
ether  or  not  under  the  police  power  you  could  control  the  design 
n  any  building  that  might  be  erected  on  this  particular  site.   I 
now  of  no  California  case  which  would  permit  of  the  actual  control 
'  the  City  over  the  design  of  any  building  to  be  erected  on  this 
particular  site. 

The  general  accepted  rule  in  most  jurisdictions  is  to 
:ognize  that  aesthetic  objectives  alone  cannot  justify  an  exercise 
tt  the  police  power. 

13  Am.  Jur.  2d,  "Buildings,",  page  269,  §  4; 
86  A.L.R.  659,669; 
117  A.L.R.  1117,  1128; 
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58  A.L.R.  2d  1314,  1327; 

96  A.L.R.  2d  1367,  1373; 

96  A.L.R.  2d  1409,  1413; 

McQuillan,  3rd  Ed.,  1965  Rev.  Vol.,  25.29-25.31; 

City  of  Santa  Barbara  v.  Modern  Neon  Sign  Co.  (1961), 
189  Cal.  App.  2d  188fT9T! — 

National  Advertising  Co.  v.  County  of  Monterey  (1962) . 
^11  Cal.  App.  2d  375,  379.  

However,  "enhancement  of  the  artistic  attractiveness  of  a 
city  or  town  can  be  considered  in  exercising  the  power  conferred 

t  the  proposed  act  .  .  .  when  the  dominant  aim  in  respect  to  the 
establishment  of  districts  based  on  use  and  construction  of  build- 
ing has  primary  regards  to  other  factors  lawfully  within  the  scope 
the  police  power;  and  then  it  can  be  considered,  not  as  the  main 
purpose  to  be  attained,  but  only  subservient  to  another  or  other 
■aw  ends  recognized  and  within  the  general  principles  governing 
the  exercise  of  police  power."  &       & 

Opinion  of  the  Justice,  234  Mass.  597  at  605, 
127  N.E.  525,  529. 

While  it  may  be  possible,  in  the  present  state  of  the  law, 
ro  sustain  legislation  relative  to  aesthetic  controls  where  such 
controls  are  incidental  to  the  dominant  purpose  of  the  general 
*llarfi   or  general  prosperity  of  the  entire  community,  to  apply 
wcri  control  to  a  particular  lot  would  not:  he  Qna^in^^  under  the 
*Uce  power  purpose  of  promoting  the  harmonious  development  of  the 
ty  and  preserving  its  aesthetic  appeal  and  beauty,  as  it  would  be 
criminatory,  arbitrary  and  unreasonable  in  that  it  would  bear  no 
wostantial  relation  to  the  health,  safety,  morals  and  welfare  of 
""*  community  in  general. 

The  next  question  that  arises  from  your  inquiry  is  whether 
covenant  obtained  from  the  owner  of  this  particular  property 
feeing  to  control  by  the  City  over  the  design  of  any  building 
en  might  be  erected  on  the  site  would  insure  the  City  maintaining 
-oi  over  the  design  of  any  building  erected  on  the  site  in 
•stion.   if  there  were  a  valuable  consideration  for  such  a  cove- 
!  o,,n  !;Yeer\  the  Citv  and  the  subject  property  owner  (and  this  could 
i«»«»riauaMp  here),  jt  would  be  binding  upon  the.  present  property 
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owner  only,  and  not  upon  any  assignee  or  successor  in  interest 
thereto.   See 

City  Attorney's  Opinion  583,  July  17,  1952; 

City  Attorney's  Opinion  598,  August  25,  1952; 

City  Attorney's  Opinion  1551,  June  27,  1961. 

Such  an  agreement  would  not  constitute  a  covenant  running 
with  the  land  under  Section  1462,  C.C.,  which  is  concerned  only 
with  covenants  contained  in  a  grant  of  an  estate  in  real  property 
and  made  for  the  direct  benefit  of  the  property  itself  (as  distin- 
guished from  a  burdensome  covenant  such  as  is  being  referred  to 
here). 

From  the  above  observations,  I  must  conclude  that  1  can 
see  no  action  your  Board  might  take  whereby  your  Board  might  insure 
that  the  City  would  maintain  some  control  over  the  design  of  any 
building  which  might  be  constructed  on  this  particular  site  should 
the  area  not  be  condemned  for  a  plaza  site. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


OPINION  NO.    66-13 
August   23,    1966 


SUBJECT:      VALIDITY  AND  REGULARITY  OF  ADOPTION  OF  RESOLUTION  NO. 

282-66  APPROVING  SITE  ON  EIGHTEENTH  STREET   BETWEEN  CHURCH 
AND  SANCHEZ   STREETS   FOR   107  LOW- RENT  HOUSING  UNITS  FOR 
ELDERLY  PERSONS- -PROJECT   CAL   1-20 

Gentlemen: 

This  will  acknowledge  your  request  for  an  opinion  as  to 
whether  Resolution  No.  282-66,  adopted  by  the  Board  of  Supervisors 
at  its  meeting  of  April  25,  1966,  and  approved  by  the  Mayor  on 
April  28,  1966,  approving  a  site  on  Eighteenth  Street  between  Church 
and  Sanchez  Streets  for  107  low-rent  housing  units  for  elderly 
persons  (Project  Cal  1-20  of  the  Housing  Authority  of  the  City  and 
County  of  San  Francisco)  was  validly  adopted  by  the  Board  of  Super- 
visors of  the  City  and  County  of  San  Francisco  and  whether  such 
resolution  is  legally  sufficient  as  to  form. 

OPINION 

After  careful  examination  of  all  details  related  to  your 
inquiry,  you  are  advised  that  Resolution  No.  282-66,  entitled 
"Approving  Site  on  Eighteenth  Street  Between  Church  and  Sanchez 
Streets  for  107  Low-Rent  Housing  Units  for  Elderly  Persons—Project 
Cal  1-20"  was  validly  adopted  by  the  Board  of  Supervisors  of  the 
City  and  County  of  San  Francisco  and  is  legally  sufficient  as  to 
form. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Housing  Authority  of  the 

City  and  County  of  San  Francisco 

440  Turk  Street 

San  Francisco,  California  94102 


Letter  Opinion  No.   66- 13- A 


February   16,    1966 


Honorable  Jack  Morrison 

Supervisor 

235  City  Hall 

San  Francisco,  California 

Re:  Your  Files  392-64  and  245-62; 
Sterling  -  Rodriguez  Matter; 
Lots  16  and  16A,  Block  106; 
292  and  294-298  Union  Street; 
Sidewalk  Encroachment  Permit 
at  292  Union,  Lot  16; 
Proposed  Revocation 

Dear  Supervisor  Morrison: 

This  replies  to  your  letter  of  February  2,  1966,  asking 
me  to  review  the  legal  history  of  the  above  matter  and  make 
recommendations  to  the  Streets  and  Transportation  Committee  relative 
to  the  Board's  legal  position  and  possible  ways  of  settling  the 
controversy.   For  easy  reference  this  reply  is  in  six  parts  as 
follows : 

Page 

I.   Facts  2 

II.   List  of  Exhibits  Attached 

in  Div.  VI  10 

III.   Comment  12 

IV.   The  Private  Easement  of  Access 

in  a  Public  Street  12 

V.   Recommendations  14 

VI.   Exhibits  15 
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I 

FACTS 

The  pertinent  facts  (subject  to  possible  correction  in 
a  forum  such  as  the  Superior  Court  where  legal  methods  of  ascer- 
taining and  pinning  down  facts  obtain)  are  as  follows: 

Union  Street  east  of  Montgomery  is  owned  in  fee  by  City. 
It  is  68.75  feet  wide  between  property  lines  and  has  a  34  foot 
roadway  between  curbs  and  17.375  foot  sidewalks,  of  which  6  feet  on 
each  side  are  improved  at  curb  level.   On  the  remaining  11.375  feet 
of  each  side,  adjacent  to  Montgomery,  elevated  sidewalks  have  been 
constructed  as  more  fully  described  below. 

The  area  (Telegraph  Hill)  is  zoned  R-4,  permitting  one 
dwelling  unit  for  each  200  square  feet  of  lot  area.   (§129,  City 
Planning  Code.) 

John  and  Pearl  Rodriguez  (hereafter  Rodriguez)  own 
Lot  16A  in  Assessor's  Block  No.  106  at  the  northeast  corner  of 
Union  and  Montgomery  Streets,  being  294-298  Union  Street.   Lot  16 A 
has  a  64.08  foot  frontage  on  Union  Street  and  is  23  feet  deep. 

Theodore  Sterling  (hereafter  Sterling)  owns  the  adjoining 
lot  to  the  east,  Lot  16,  at  292  Union  Street.   It  has  a  frontage 
of  23.42  feet  on  Union  Street  and  is  23  feet  deep. 

Until  1932  these  were  one  lot  (being  Lot  16),  owned  by 
Rodriguez,  with  an  82^  foot  frontage  on  Union  Street.   On  March  14, 
1932,  Rodriguez  conveyed  the  easterly  23.42  feet  (now  Lot  16)  to 
one  Francisca  Morilla,  retaining  the  westerly  64.08  feet  (now  Lot 
16A).   (2341  O.R.  100  -  101.)  The  87^  foot  lot  was,  prior  to  this 
separation,  improved  with  the  two-story  building  presently  owned  by 
Rodriguez  and  with  an  old  building  which  Sterling  in  1963-64  replaced 
with  a  new  building,  as  related  below.    Sterling's  counsel  (Long  & 
Levit)  advise  me  that  they  have  substantial  evidence  that  principal 
access  to  what  is  now  Lot  16  was  and  has  been,  both  prior  and  sub- 
sequent to  1932,  over  the  elevated  sidewalk  in  front  of  what  is  now 
Lot  16A.   This  sidewalk  was  at  first  a  wooden  structure  and  in 
recent  years  a  concrete  structure.    In  this  connection,  see  also 
the  letter  of  Mr.  McCarthy  to  Mr.  Dolan  of  May  3,  1965,  referred  to 
at  pages  7  to  8  ,  below.    Sterling  acquired  Lot  16  in  1962.   The 
wilding  on  it  was  then  being  used  as  a  duplex. 

In  1963-64  Sterling  improved  Lot  16  with  a  new  two  unit 
lling  with  garages  occupying  his  basement  frontage  on  Union 
Street.   Sole  access  to  the  living  areas  is  over  the  elevated 
concrete  sidewalk  in  front  of  Lot  16 A  referred  to  above  and  more 
*ully  described  below. 
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Rodriguez'  present  two- story  building  on  Lot  16A  was 
constructed  prior  to  1926.  At  the  first  floor  level  it  occupies 
all  of  Lot  16A.   It  has  no  basement  or  cellar. 

On  July  10,  1963,  Rodriguez  filed  an  "Application 
[No.  285232]  for  Building  Permit  -  Additions,  Alterations  or 
Repairs,"  purpose  of  which  was  to  do  $3500  worth  of  work  "to  alter 
building  to  legalize  existing  6 -unit  apartment."  Present  use  of  the 
building  was  described  as  an  apartment  for  six  families.   Proposed 
use  of  the  building  was  stated  to  be  apartment  for  four  families  and 
two  housekeeping  units.  A  permit  (No.  263015)  was  issued  February  5, 
1964,  but  work  under  the  permit  was  not  completed  and  it  expired 
December  18,  1964.  An  application  filed  by  Rodriguez  August  2,  1965, 
I  for  a  permit  to  tear  down  the  building  ("and  sidewalk")  refers  to 
;  the  number  of  families  as  5.  Whether  the  building  was  originally 
constructed  as  a  single  family  dwelling  I  do  not  know. 

The  inner  11  .feet  of  the  sidewalk  in  front  of  the  Rodriguez 
property  is  occupied  by  the  above  mentioned  elevated  concrete  side- 
walk, which  runs  the  length  of  Rodriguez1  building  on  Union  Street 
and  is  level  in  its  entire  length,  whereas,  the  sidewalk  6  feet 
wide,  immediately  adjacent  to  the  north  curb  of  Union,  descends  in 
an  easterly  direction  from  Montgomery,  forming  a  split  level  side- 
walk. The  surface  of  the  upper  level  is  approximately  even  with 
the  ground  floor  of  Rodriguez'  building  and  gives  approximately  level 
access  to  three  doorways  which  open  onto  Union  Street  from  the  ground 
floor  of  that  building,  one  at  its  west  end,  adjacent  to  Montgomery 
Street,  the  second  about  45  feet  east  of  Montgomery,  and  the  third 
at  the  east  end  of  the  building.   The  height  of  the  elevated  portion 
bcve  the  remaining  6  feet  of  sidewalk  on  the  north  side  of  Union 

is  from  about  3^  feet  at  its  west  end,  adjoining  Montgomery 
Street,  to  8  or  9  feet  at  its  east  end.  A  stairway  about  3^  feet 
wide,  consisting  of  6  steps  which  lead  up  from  the  6  foot  wide  side- 

Lk  adjacent  to  the  curb,  is  built  into  its  west  end,  adjacent  to 
Montgomery.   A  single  garage  is  built  into  the  base  of  the  east  end, 
it  street  level,  even  with  the  two  garages  in  Sterling's  building, 
hereafter  referred  to. 

The  edge  of  the  elevated  sidewalk  in  front  of  Lot  16A 
is  protected  by  a  wooden  railing. 

Since  the  front  of  Rodriguez'  building  is  on  the  north 
property  line  of  Union  Street,  absent  this  split  level  sidewalk, 
access  to  the  three  doorways  opening  onto  Union  Street  from  this 

ing  would  have  to  be  by  stairs  constructed  in  the  sidewalk 
area. 

In  connection  with  his  contemplated  construction  of  a 
bw  6-unit  building  with  6  garages  on  Lot  16A  (for  which  a  building 
permit  application  has  not  been  filed),  Rodriguez  in  1964  applied 
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to  the  Zoning  Administrator  for  a  variance  to  permit  a  6  foot, 
5  inch  (instead  of  a  15  foot)  rear  yard  and  90%  (instead  of  (80%) 
lot  coverage.    (Application  VZ  64.5.    See  City  Planning  Code 
§§  125,  134.)   That  application  was  denied  by  letter  of  April  23, 
1964. 

Rodriguez  appealed  that  denial  to  the  Board  of  Permit 
Appeals.    (Appeal  No.  V- 365.1)   The  Board  of  Permit  Appeals 
requested  Rodriguez  and  Sterling,  through  their  counsel  (Charles 
Molinari  for  Rodriguez,  Long  &  Levit  for  Sterling)  to  work  out  an 
agreement  for  access  by  Sterling.   Mr.  Molinari  suggested  that, 
to  facilitate  such  agreement,  11  feet  of  the  north  sidewalk  of 
Union  Street  in  front  of  Lots  16 A  and  16  might  be  vacated,  and 
requested  the  Board  of  Permit  Appeals  to  retain  jurisdiction  of 
the  appeal  while  he  applied  for  a  street  vacation  to  the  Board 
or^ Supervisors.    The  Board  of  Permit  Appeals  has  withheld  its 
ruling  pending  decision  of  such  an  application.    The  appeal  is 
still  pending. 

Rodriguez  applied  to  the  Supervisors  for  such  a  vacation, 
-s  application  was  referred  to  and  heard  a  number  of  times  by  the 
Committee  on  Governmental  Services.    The  City  Planning  Department 
recommended  its  denial,  and  the  organization  known  as  The  Telegraph 
Kill  Dwellers  opposed  it. 

Most  recently  that  application  was  before  the  Streets 
and  Transportation  Committee  which,  on  January  27,  1966,  tabled 
Lt  and  at  the  same  time  requested  that  the  City  Attorney  prepare 
a  resolution  revoking  a  revocable  sidewalk  encroachment  permit 
granted  Sterling  on  April  17,  1963  (B/S  Res.  No.  223-63),  which 
permit  is  referred  to  below. 

1Q,,      Such  a  resolution  was  prepared  and  was  on  January  31, 
Wbb,  referred  by  the  Board  of  Supervisors  to  the  Streets  and 
Transportation  Committee,  which  will  take  it  up  at  its  meeting 
on  February  24,  1966. 

While  revocable  permits  for  sidewalk  encroachments  by 
tting  owners  have,  in  recent  years,  frequently  been  granted, 
Jcercise  of  the  right  of  revocation  has  been  rare.    The  removal, 
ccomplished  or  in  prospect,  of  subsidewalk  basements  in  con- 
?nM°,n  W    the  Bush  Street  widening  and  the  proposed  BART  subway 
n  Market  Street,  and  the  revocation  of  permission  to  stretch  a 
Mln  across  Macondray  Lane,  are  the  only  examples  that  come  to 
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In  August  1965,  Rodriguez  filed  with  the  Central 
Permit  Bureau  an  application  to  "tear  down  building  and  side- 
walk at  292-298  Union  Street."   Demolition  Permit  No.  6310 
was  issued.   Mr.  Levy,  Superintendent  of  the  Bureau  of  Building 
Inspection,  at  the  request  of  counsel  for  Sterling,  consulted 
a  deputy  in  my  office  as  to  whether  Sterling's  access  to  the 
floors  above  his  basement  level  could  be  destroyed  in  this 
manner.   Advised  that  it  could  not,  Levy  revoked  the  portion 
of  that  permit  pertaining  to  tearing  down  the  sidewalk. 

In  1962  Sterling  applied  (Application  No.  262989)  for 
and  was  granted  a  building  permit  (No.  244187)  to  make  alterations 
and  additions  to  his  property  on  Lot  16.   In  connection  with  his 
building  permit  application  and  because  of  his  diminutive  lot 
(23'  x  23  ),  Sterling  sought  from  the  Zoning  Administrator  variances 
of  the  lot  coverage  and  rear  yard  provisions  of  the  Planning  Code. 
These  variances  were  granted.    (Applications  VZ  62.47  and  VZ  62.24, 
granted  by  letter  dated  July  9,  1962.) 

Sterling  also  applied  for  and  was  granted  a  revocable 
sidewalk  encroachment  permit  "for  the  purpose  of  maintaining  an 
existing  stairway  and  entrance  porch  [on  the  sidewalk  area  in 
front  of  Lot  16]  and  to  construct  and  maintain  [thereon]  an  open 
staircase  to  the  second  floor  and  a  balcony  at  the  roof  garden 
level, "as  shown  on  plans  filed  with  the  Clerk  of  the  Board.   (B/S 
Res.  No.  476-62,  Aug.  17,  1962.) 

After  Sterling  started  work  under  these  permits  (November 
1962),  it  was  determined  during  January  of  1963  that  his  alteration 
virtually  entailed  construction  of  a  new  building,  for  which  the 
City  Planning  Department  required  one-for-one  off-street  parking. 
Construction  was  accordingly  ordered  halted  until  arrangements 
cculd  be  made  to  provide  off-street  parking  for  each  of  the  two 
dwelling  units.    (City  Planning  Code  §  136(a).) 

Sterling's  original  duplex  had  no  garage  and  the  alteration 
plans  provided  for  none. 

An  article  in  THE  EXAMINER,  accompanied  by  a  photograph 
snowing  how  little  of  Sterling's  old  duplex  would  remain,  seems  to 
have  triggered  the  halting  of  Sterling's  construction  work.   Mr. 
Lfivy  revoked  Sterling's  building  permit,  but  the  Board  of  Permit 
Appeals  reversed  the  revocation. 
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Resolution  No.  476-62  was  then  rescinded  and  Sterling 
was  granted  a  new  revocable  sidewalk  encroachment  permit  "for 
the  purpose  of  constructing  and  maintaining  [in  the  sidewalk 
area  in  front  of  Lot  16]  an  entrance  porch  over  a  garage, 
entrance  stairway  and  balconies,"  as  shown  on  plans  on  file 
with  the  Clerk  of  the  Board.    (B/S  Res.  No.  223-63,  April  17, 
1963.) 

Sterling's  revised  plans  showed  two  garages  occupying 
the  23  foot  width  of  his  lot  and  no  stairway  leading  up  to  the 
dwelling  units  from  Union  Street  ■'••save  a  stairway  which  started 
from  the  deck,  or  entrance  porch,  over  the  garages,  even  with 
the  first  floor  of  his  building.   Thus,  sole  pedestrian  access 
to  Sterling's  two  dwelling  units  had  to  originate  from  the 
elevated  sidewalk  in  front  of  the  Rodriguez  property.   Sterling 
then  completed  his  building  on  Lot  16.   He  claims  that  the  cost 
of  his  improvement  is  considerably  in  excess  of  $100,000. 


'  His  original  plans  also  showed  no  such  stairway. 
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A  letter  in  your  file  245-62  from  Mr.  McCarthy,  Director 
of  Planning,  to  Mr.  Dolan,  dated  April  12,  1963,  thus  describes  the 
situation  which  resulted  when  the  rehabilitation  work  on  the 
Sterling  property  got  under  way: 

"When  the  rehabilitation  work  got  underway,  it  proved 
necessary  to  demolish  almost  the  entire  existing  dwelling, 
leaving  only  the  one  wall  and  a  portion  of  the  floor  of 
one  story  that  can  be  seen  on  the  site  today.   In  such 
situations  the  Department  cf  City  Planning  interprets  the 
project  as  tantamount  to  construction  of  a  new  dwelling, 
for  which  off-street  parking  must  be  provided  so  that  the 
intent  of  the  parking  requirement  is  not  evaded.  As  in 
other  instances  of  this  type  on  Telegraph  Hill  in  recent 
years,  the  Department  of  City  Planning  has  required  that 
parking  be  provided  when  the  rehabilitation  of  an  existing 
dwelling  amounts  to  the  construction  of  a  new  building. 

"Such  action  was  necessary  in  this  case,  and  the 
owner  of  the  building,  Mr.  Theodore  K.  Sterling,  has 
modified  his  plans  to  provide  two  off-street  parking 
spaces  for  the  two  units  that  will  be  in  the  new  building. 

"The  modified  revokable  [sidewalk  encroachment J  permit 
that  is  presently  before  the  Board  [embodied  in  B/S  Res. 
No.  223-63,  April  17,  1963 J  reflects  changes  in  the  plans 
incorporated  in  Resolution  No.  476-62  in  order  to  provide 
access  through  the  public  sidewalk  are«  to  these  two  off- 
street  parking  spaces,  which  will  be  in  the  besement  of 
the  new  building." 

lf.    .  Further  reference  to  the  elevated  sidewalk  in  front  of  Lot 

u*  (the  Rodriguez  lot),  which  had  in  previous  years  served  both 
£ts  16  and  16A,  is  contained  in  a  letter  in  your  file  392-64  from 
jr.  McCartny  to  Mr.  Dolan  (a  copy  of  which  went  to  Mr.  Charles 
)Un«ri,  who  has  represented  Rodriguez),  dated  May  3,  1965.  This 
itter  states  that  Lots  16A  and  16  were  originally  one  lot  but 
«c«me  two  Lots  by  an  exchange  of  deeds  in  1932;  that  the  elfeVdted 
•Idewalk  served  both  lots;  and  that  Sterling's  original  1962  plans 
«>r  alterations  and  additions  to  the  property  on  Lot  16  were  bastd 
°0  the  continuing  availabilicy  of  access  from  the  elevated  sidewalk. 
I  quote  from  that  letter. 


"Originally,  Telegraph  Hill  was  developed  with  small 
cottages ,  accessible  from  boardwalks.  Through  the  years 
prior  to  the  passage  of  the  minimum  lot  size  ordinance  in 
1946  lots  were  subdivided  and  resubdivided  so  that  today 
Telegraph  Hill  has  some  of  the  smallest  lots  in  the  city. 
Lots  16  and  16A  in  Block  106,  the  two  lots  concerned,  were 
originally  one  but  were  subdivided  in  1932  by  an  exchange 
of  deeds. 
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"When  Union  Street  was  improved  in  the  1930 's,  it  was 
graded  to  make  it  more  easily  negotiable  by  automobile. 
Some  existing  buildings  were  left  above  grade  and  some 
were  left  with  unusable  garages  high  above  the  present 
street  level.  Gradually  the  cottages  have  been  remodeled 
or  replaced.  Thus  the  elevated  sidewalk  which  has  served 
the  two  properties  concerned  is  a  heritage  from  earlier 
days,  as  is  the  pattern  of  unusually  small  lots. 

"When  the  owner  of  Lot  16  decided  to  remodel  the 
building  at  292  Union  Street,  his  plans  were  based  on 
the  continuing  availability  of  access  from  the  elevated 
sidewalk." 

No  contradict. ion  of  the  statements  contained  in  Mr.  McCarthy's  letter 
of  May  3,  1965,  is  contained  in  file  392-64. 

It  is  apparent  that  the  city  authorities,  in  approving 
Sterling  s  provision  for  one -for -one  parking,  and  in  approving  the 
construction  of  his  building  on  Lot  16,  did  so  on  the  assumption  that 
he  was  entitled  to  access  to  his  living  areas  over  the  elevated  side- 
walk in  front  of  Lot  16A  or  over  some  substitute  therefor.   This  is 
apparent  because,  absent  such  assumption,  there  would  be  no  way  to 
reach  those  areas . 

Prior  to  1962  Lot  16  had  been  occuoied  by  a  building  con- 
structed before  1900.  An  11  foot  strip  of  sidewalk  area  immediately 
adjacent  to  the  front  cf  this  building  had  been  occupied  by  steps 
leading  up  from  the  remaining  6  feet  cf  sidewalk  on  Union  Street, 
and  by  a  brick  retaining  wall  which  provided  a  relatively  level  area 
adjacent  to  the  first  floor  for  a  porch,  flowers  and  balcony.  As 
stated  above,  this  building,  a  duplex  when  Sterling  acquired  it,  had 
no  off-street  parking. 

Encroachments  on  the  Union  Street  sidewalk  exist  in  front 
of  the  lots  to  the  east  of  Sterling's  lot  so  that  the  usable  public 
sidewalk  next  to  the  curb  on  the  north  side  of  Union  east  of  Mont- 
gomery is  about  6  feet  wide.   (Throughout  residential  areas  in  San 
Francisco  it  is  common  to  find  front  yards  occupying  sidewalk  areas, 
resulting  in  a  usable  sidewalk  6  feet  wide.) 

On  the  south  side  of  Union  Street  east  of  Montgomery  there 
is,  adjacent  to  the  Union  Street  side  of  the  building  at  the  south- 
east comer,  a  split  level  sidewalk  constructed  with  WPA  funds,  the 
upper  level  of  which  somewhat  resembles  the  elevated  sidewalk  in 
tront  of  the  Rodriguez  building,  save  that  the  difference  in  eleva- 
tion is  greater  and  the  upper  level  lies  below  the  first  floor, 
jaking  necessary  an  outside  stairway  from  this  upper  level  to  reach 
the  doorway  which  opens  to  the  north  onto  Union  Street.  Access  to 
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Che  next  building  to  the  east  is  over  this  elevated  sidewalk;  also 
over  a  stairway  in  front  of  the  next  (third)  building  to  the  east. 
Access  to  the  next  (third)  building  to  the  east  (still  referring 
to  the  south  side  of  Union  east  of  Montgomery)  is  by  way  of  a  stair- 
way located  in  the  sidewalk  area. 

As  in  the  case  of  the  elevated  sidewalk  in  front  of  the 
Rodriguez  property,  access  to  the  upper  level  of  the  sidewalk  or 
structure  on  the  south  side  of  Union  east  of  Montgomery  is  by  a 
stairway  leading  up  from  the  southeast  corner  of  Union  and  Montgomery, 
which  stairway,  like  its  counterpart  at  the  northeast  corner,  is 
located  in  the  sidewalk  area.  A  metal  railing  set  in  concrete 
uprights  protects  the  edge  of  the  upper  level  and  of  the  stairway 
leading  to  it.  No  garage  is  built  into  the  upper  portion  of  the 
split-level  sidewalk  on  the  south  side  of  Union  as  there  is  at  the 
east  end  of  the  elevated  concrete  structure  or  sidewalk  on  the  north 
side. 

Union  Street  east  of  Montgomery  was  improved  in  1938.  At 
this  time  the  six  feet  of  sidewalk  adjacent  to  the  curbs  was  put  in 
with  WPA  funds,  as  was  the  elevated  sidewalk  on  the  south  side. 

I  am  not  able  to  state  the  exact  dates  when  other  wooden 
or  concrete  sidewalks,  on  either  side  of  Union  Street  east  of 
Montgomery ,  were  built. 

To  facilitate  Rodriguez'  construction  of  a  new  building  on 
Lot  16A,  Sterling  and  Rodriguez  have  been  carrying  on  negotiations 
whereby  Sterling  would  have  the  use  of  an  8  x  11  foot  strip  of  side- 
walk area  at  the  east  end  of  Lot  16A  (3  feet  east  and  west,  11  feet 
north  and  south)  adjoining  the  property  line  on  which  Sterling  could 
build  a  stairway  to  his  first  floor.  These  negotiations  have  not 
come  to  fruition  and  are  still  in  progress. 
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II 
LIST  OF  EXHIBITS 
Attached  hereto  (Div.  VI)  are  the  following  exhibits: 
Exhibit  No.  Identification 

1.  Photograph  of  south  side  of  Union  Street 
east  of  Montgomery. 

2.  Photograph  of  north  side  of  Union  Street 
east  of  Montgomery,  showing  buildings  on 
Lots  16A  (Rodriguez)  and  16  (Sterling). 

3.  Photograph  of  north  side  of  Union  Street 
east  of  Montgomery  showing  facade  line. 

4.  Photograph  (looking  from  east  to  west,  up 
Union)  showing  encroachments  on  north 
sidewalk  of  Union  east  of  Sterling  lot 
(Lot  16). 

5.  Letter  dated  April  12,  1963,  from  James  R. 
McCarthy,  Director  of  Planning,  to  Mr.  Dolan, 
relative  to  the  granting  of  a  revocable  side- 
walk encroachment  permit  to  Sterling  (B/S 
Res.  No.  223-63,  April  17,  1963). 

6.  Map  (SUR-3064)  showing  Lots  16  and  16A, 
street  and  sidewalk  widths,  and  portion  of 
north  sidewalk  area  of  Union  which  Rodriguez 
has  asked  be  vacated. 

7.  Memorandum  of  Dec.  15,  1964,  James  R. 
McCarthy  to  City  Planning  Commission, 
recommending  against  proposed  vacation  of 
11  feet  of  north  sidewalk  of  Union  Street 
east  of  Montgomery. 

8.  Letter  of  May  3,  1965,  James  R.  McCarthy 
to  Mr.  Dolan,  amplifying  reasons  why  Plan- 
ning Commission  on  Jan.  14,  1965,  found 
the  above  proposed  vacation  was  not  in 
conformity  with  the  Master  Plan. 

9.  Letter  of  Jan.  26,  1966,  from  The  Telegraph 
Hill  Dwellers,  opposing  the  above  proposed 
vacation. 
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Exhibit  No.  Identification 

10.  Deed,  March  12,  1932,  John  and  Pearl 
Rodriguez,  to  Francisca  Morilla,  to 
lot  23' 5"  x  23'  on  Union  Street. 
(2341  O.R.  100-101.) 

11.  Chain  of  Title  to  292  Union  Street 
(Lot  16,  Assessor's  Block  106). 

12.  Cut  of  Assessor's  Maps  of  Lot  16,  prior 
to  1932,  and  after  division  into  Lots  16A 
and  16  by  deed  dated  3/12/32  recorded 
3/14/32. 

13.  Letter,  Charles  Molinari,  to  S.  M.  Tatarian, 
dated  June  23,  1964,  concerning  elevated 
sidewalk  and  proposed  street  vacation. 

14.  v'   Letter,  S.  M.  Tatarian  to  Mr.  Dolan,  dated 

Jan.  27,  1965,  recommending  denial  of  street 
vacation. 

15.  Application,  and  Permit  No.  6310,  to  tear 
down  building  and  sidewalk,  dated  August  2, 
1965. 

16.  Letter,  Robert  C.  Levy,  August  12,  1965, 
revoking  Permit  6310  insofar  as  it  relates 
to  demolition  outside  building  lines. 

17.  Affidavit  of  Minerva  E.  Strohl  re  access  to 
292  Union. 

18.  Affidavit  of  Ray  Mclntyre  re  access  to  292 
Union . 
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III 

COMMENT 

Sterling  does  not  appear  to  have  been  guilty  of  any  wrong- 
ful conduct,  or  any  conduct,  which  would  warrant  tearing  off  the 
portion  of  his  structure  that  occupies  the  sidewalk  area.  His 
efforts  to  protect  his  access  to  the  living  areas  of  his  building 
are  not  wrongful.  He  has  a  right  to  such  access.   (See  IV.) 

It  is  not  apparent  how  tearing  out  the  portion  of 
Sterling's  structure  which  is  in  the  sidewalk  area  will  be  of 
corresponding  advantage  to  Rodriguez,  in  either  obtaining  a  variance 
from  the  rear  yard  and  lot  coverage  provisions  of  the  Planning  Code, 
or  in  securing  permission  to  use  part  of  the  sidewalk  area  for 
garages  and  for  access,  by  a  deck  and/or  stairway,  to  the  living 
areas  of  his  proposed  building.   Nor  does  it  appear  that  destruction 
of  that  portion  of  Sterling's  structure  will  facilitate  his  con- 
tinued compliance  with  the  one-for-one  parking  ordinance. 

IV 

THE  PRIVATE  EASEMENT  OF  ACCESS  IN  A  PUBLIC  STREET 

In  addition  to  the  public  easement  in  streets,  each 
abutting  owner  owns  a  private  easement  therein  for  access  to  his 
property.   Vacation  of  the  public  easement  in  a  street  does  not 
destroy  this  private  easement. 

"The  owner  of  property  abutting  on  a  public  street 
has  an  easement  in  the  street,  distinct  from  the  public's 
right  of  way,  which  easement  is  his  property."  (Bigelow 
v.  Ballerino.  Ill  Cal .  559,  563.)  

"The  right  of  the  owner  of  a  city  lot  to  the  use  of 
the  street  adjacent  thereto  is  property  which  cannot  be 
taken  from  him  for  public  use  without  compensation,  and 
any  act  by  which  this  right  is  impaired  is  to  that  extent 
a  damage  to  his  property."   (Eachus  v.  Los  Angeles  etc. 
Ry.  Co.,  103  Cal.  614,  617.)  

Interference  with  access  by  excavating  or  cutting  down 
the  street  gives  rise  to  an  action  for  damages.   (Eachus  v.  Los 
Angeles  etc.  Ry.  Co.,  supra.) 

"It  has  long  been  recognized  in  this  state  and 
elsewhere  that  an  owner  of  property  abutting  on  a 
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public  street  has  a  property  right  in  the  nature  of  an 
easement  in  the  street  which  is  appurtenant  to  his  abutting 
property  and  which  is  his  private  right,  as  distinguished 
from  his  right  as  a  member  of  the  public.   That  right  has 
been  described  as  an  easement  of  ingress  and  egress  to 
and  from  his  property  or,  generally,  the  right  of  access 
over  the  street  to  and  from  his  property,  and  compensa- 
tion must  be  given  for  an  impairment  thereof."   (Bacich 
v.  Board  of  Control,  23  Cal.  2d  343,  350.) 

"The  right  is  more  extensive  than  the  mere  opportuni- 
ty to  go  on  to  the  street  immediately  in  front  of  the 
property."  (Id.,  p.  352.) 

"The  extent  of  the  easement  of  access  may  be  said 
to  be  that  which  is  reasonably  required  giving  considera- 
tion to  all  the  purposes  to  which  the  property  is  adapted." 
(Id.,  p.  352.)   - 

"The  right  of  access  extends  in  both  directions  to  the 
next  intersecting  street."   (Id.,  p.  354;  Beals  v.  City  of 
Los  Angeles,  23  Cal.  2d  381,  384.)  

"The  owner's  'easement  of  access  extends  along  any 
street  or  alley  upon  which  his  property  abuts,  in  either 
direction,  to  the  next  intersecting  street'."   (Beals  v. 
City  of  Los  Angeles.  23  Cal.  2d  381,  384-385;  Illinois 
Central  Ry.  Co.  v.  Moriarity,  135  Tenn.  446,  18T~S7wT" 
T053,  1055.)   

One  means  of  access  may  not,  with  impunity,  be  destroyed 
because  the  owner  may  have  another  mode  of  access.  (Beals  v.  City 
of  Los  Angeles.  23  Cal.  2d  381,  384.)  

In  Bigelow  v.  Ballerino.  Ill  Cal.  559,  an  ordinance 
vacated  and  closed  an  alley  without  provision  for  payment  of  damage* 
it  was  held  that  an  abutting  owner  retained  the  easement  of  a 
right  of  way  over  all  of  the  land  formerly  within  the  alley  for 
the  necessary  and  convenient  use  of  his  property,  and  that  the 
vacation  and  closing  of  the  alley  were  without  effect  as  to  the 
owner  until  compensation  for  his  easement  was  paid  him. 
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V 
RECOMMENDATIONS 

1.  The  Board  should  not  revoke  Sterling's  revocable 
sidewaltc  permit,  and  the  Streets  and  Transportation  Committee 
should  not  give  a  do  pass"  to  the  draft  of  resolution  now  before 
it.  To  do  otherwise  will  be  a  step  toward  destroying  Sterling's 
private  easement  of  access.  6 

2.  Should  the  above  recommendation  be  rejected  and  the 
permit  be  revoked,  the  City  should  not  tear  down  the  portion  of 
Sterling  s  structure  which  is  in  the  sidewalk  area  until  it 
possesses  a  final  Superior  Court  judgment  authorizing  it  to  do  so. 
The  reason  for  this  recommendation  is  that,  to  do  otherwise,  may 
subject  the  City  to  a  judgment  for  substantial  damages  for  destroy- 
ing Sterling's  private  easement  of  access. 

,,   ,    3*  No  permit  should  be  granted  Rodriguez  to  tear  down 
the  elevated  sidewalk  in  front  of  Lot  16A,  and  thus  destroy 
Sterling  s  access  rights,  until  a  final  judgment  ordering  the  City 
to  grant  such  a  permit  is  obtained  by  Rodriguez. 

4.   The  Committee  should  encourage  consummation  of  an 
agreement  between  Sterling  and  Rodriguez  whereby  Sterling  can  use 
Ei-  iJa  }»  S°-  aref  ?f  ^he  side™alk  adjacent  to  the  east  end  of 
ulill      (Rodriguez  lot)  for  a  stairway  by  which  to  reach  the 
living  areas  of  his  building. 

.Nn,0,  a  5*  Wh*n  su?h  agreement  is  reached,  Sterling  should  be 
granted  a  revocable  sidewalk  encroachment  permit  for  the  con- 
struction, within  a  specified  time,  at  Sterling's  expense,  of  the 
stairway  referred  to  in  4. 

frnnt-  r,*   t6;  i?a  pfrra^  5°r  demoliti°n  of  the  elevated  sidewalk  in 
SZilr.     «■  °.u       i   Sh°uld  be  Sranted  until  Sterling  has  had  time  to 
construct  the  above  stairway. 

to  .,«  n  l:   ^Rodri;Pe2»  if  ff  wishes,  should  be  granted  permission 
to  use  11  feet  of  the  sidewalk  adjacent  to  his  property  line  (ex- 
clusive of  the  8  foot  portion  to  be  used  by  Sterling  for  a  stairway) 
wr  garages  and  for  access  to  his  proposed  building,  provided  that 
wis  use  shall  create  no  incursion  upon  the  air  space  in  excess  of 
that  created  by  the  existing  elevated  sidewalk  in  front  of  Lot  16A, 
or  in  excess  of  that  otherwise  satisfactory  to  the  City  Planning 
shoM^mKnt  T/   th!  DeP*rtment  of   Public  Works.   This  permission 
»»ould  be  effected  preferably  by  a  revocable  permit.   But  it  could 
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also  be  effected  by  a  vacation  of  so  much  of  the  street  area  as 
lies  below  the  level  of  the  present  elevated  sidewalk,  or  below  a 
level  otherwise  determined  to  the  satisfaction  of  the  City  Planning 
Department  and  Department  of  Public  Works,  and  by  City's  retaining 
the  tee  in  the  vacated  portion  and  granting  an  easement  to  Rodri- 
guez in  the  area  below  such  level  for  garages  and  for  access.   The 
stated  limitation  will  prevent  any  substantial  break  or  change  in 
the  established  building  pattern  or  facade  line,  and  will  prevent 
construction  of  any  dwelling  units  beyond  the  number  permitted  on 
\C°Vlel       C  Y1,3*   R'4  area  measuring  64  x  23  feet.   The  easement 
should  be  worded  so  as  to  terminate  automatically  upon  destruction 
of  the  building  on  Lot  16A,  or  on  the  owner's  failure  to  use  the 
easement,  whichever  occurs  first. 

B  j  •     8/   Should  nothing  come  of  recommendations  4  through  7, 
Rodriguez  should  feel  free  to  bring  a  suit  for  a  judgment  declaring 
his  rights  vis -a -vis  Sterling  and  City. 

Please  let  me  know  if  I  can  be  of  further  assistance. 

Very  truly  yours, 


:■-.£ 


THOMAS  M.  O'CONNOR 
City  Attorney 


[Exhibits  (Div.  VI)  follow.] 


Letter  Opinion  66-15-A 


March  7,  1966 


Housing  Authority  of  the  City 

and  County  of  San  Francisco 
440  Turk  Street 
San  Francisco,  California  94102 


Re:   Sale  of  Airspace  above  Mission- 
Bartlett  Parking  Plaza  to  San 
"  Francisco  Housing  Authority  to 
be  Used  for  Construction  of  Low 
Cost  Housing  Units 


Dear  Sirs 


This  refers  to  the  letter  dated  January  28  of  Mr.  S. 
Lee  Vavuris,  counsel  for  the  Housing  Authority  of  the  City  and 
County  of  San  Francisco,  wherein  he  has  requested  my  opinion 
whether  the  City  and  County  of  San  Francisco  may  sell  the  air- 
space above  the  Mission-Bartlett  Parking  Plaza  to  the  Housing 
Authority  for  the  construction  of  low  cost  housing  units.  Mr. 
Vavuris  has  stated  that  the  housing  units  would  be  erected  in 
such  a  manner  that  there  would  be  no  consequential  interference 
with  the  parking  lot.   That  is,  the  airspace  to  be  conveyed  would 
be  at  an  elevation  sufficiently  above  the  parking  lot  and  the 
easements  for  support  would  be  so  placed  that  there  would  be  no 
material  interference  with  the  operation  of  the  lot. 

The  Mission-Bartlett  Parking  Plaza  is  situated  on  the 
west  side  of  Bartlett  Street  between  21st  and  22nd  Streets  on 
property  owned  by  the  City  and  County  of  San  Francisco.   The 
off-street  parking  lot  is  operated  by  the  Mission  Street  Mer- 
chants Association  Parking  Corporation  on  a  month  to  month  basis 
In  accordance  with  the  provisions  of  a  holdover  clause  con- 
tained in  a  lease  between  the  City  and  the  Parking  Corporation 
dated  March  2,  1953,  which  ended  May  31,  1958. 

The  City  and  County  of  San  Francisco  in  acting  under 
the  California  Housing  Authorities  and  Housing  Cooperation  Laws 
acts  as  an  agency  of  the  state  functioning  under  state  law  to 
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fulfill  state  purposes,  and  is  not  acting  pursuant  to  its  funda- 
mental law  to  affect  solely  municipal  objectives.   In  pursuing 
state  objectives,  it  is  governed  by  state  law.   (Housing  Author- 
ity v.  City  of  L.A..  38  C.2d  853  (1952);  Housing  Authority  v. 
City  of  Los  Angeles.  40  C.2d  682  (1953);  Housing  Authority  v. 
City  Council.  208  C.A.2d  599  (1962).)  


follows : 


The  California  Housing  Cooperation  Law  provides  as 

"§  34506.   'State  public  body1  means  any  city, 
county,  borough,  commission,  district,  authority, 
or  other  subdivision  or  public  body  of  the  State." 

"§  34509.  For  the  purpose  of  aiding  and  coopera- 
ting in  the  planning,  undertaking,  construction, 
or  operation  of  housing  projects  located  within 
the  area  in  which  it  is  authorized  to  act,  any 
state  public  body  may  exercise  the  powers  pre- 
scribed in  Sections  34510  to  34518,  inclusive, 
upon  such  terms,  and  with  or  without  considera- 
tion, as  it  may  determine." 

"§  34510.  A  state  public  body  may  dedicate,  sell, 
convey,  or  lease  any  of  its  property  to  a  housing 
authority  or  the  Federal  Government." 

"§  34516.  A  state  public  body  may: 

"(a)   Do  any  and  all  things,  necessary  or 
convenient,  to  aid  and  cooperate  in  the  planning, 
undertaking,  construction,  or  operation  of  such 
housing  projects." 

"§  34518. 

"...  Any  law  to  the  contrary  notwith- 
standing, a  state  public  body  may  make  any  sale, 
conveyance,  lease,  or  agreement  provided  for  in 
Sections  34510  to  34517,  inclusive,  without 
appraisal,  public  notice,  advertisement,  or 
public  bidding." 

"§  34521.   The  exercise  by  a  state  public  body 
of  the  powers  granted  in  this  chapter  may  be 
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authorized  by  resolution  adopted  by  a  majority 
of  the  members  of  its  governing  body." 

Thus,  the  City  is  granted  specific  powers  by  state  law 
permitting  it  to  convey  any  of  its  property  to  the  Housing 
Authority  without  appraisal,  public  notice,  advertisement,  or 
public  bidding.   (Housing  Authority  v.  City  of  L.A..  38  C.A.2d 
853,  863  (1952);  City  Attorney' s  Opinion  No.  3113  (1940).) 

You  are,  therefore,  advised  that  the  airspace  above 
the  Mission-Bartlett  Parking  Plaza  may  be  sold  and  conveyed  by 
the  City  to  the  San  Francisco  Housing  Authority  for  construction 
of  low  cost  housing  units  without  public  notice,  advertisement, 
or  public  bidding.   {See  also  City  Attorney's  Opinion  No.  64-30.) 

Very  truly  yours, 


RJH 


THOMAS  M.  O'CONNOR 
City  Attorney 


cc:  S.  Lee  Vavuris,  Esq.,  Counsel 
Housing  Authority  of  the 
City  and  County  of  San 
Francisco 

Mr.  Eneas  Kane,  Executive  Director 
Housing  Authority  of  the  City  and 
County  of  San  Francisco 


Letter  Opinion  No.  66 -16 -A 


February  7,  1966 


Health  Service  Board 

450  McAllister  Street 

San  Francisco,   California  94102 

Attention:     Mr.  Lyle  J.   O'Connell 
Executive  Director 


Re:     Health  Service  System  -  Non-Coverage  of 

Infant   "Under  Doctor's  Care";   Interpretation 
of  Language  of  Health  Service  System  Rules 

Gentlemen : 

I  have  studied  the  issues  set  forth  in  your  request  for 
advice,  dated  December  15,  1965,  relating  to  enrollment  in  the  Health 
Service  System  of  an  infant -dependent  of  a  member  in  a  situation 
where  the  infant  was  prematurely  born  and  was  kept  in  the  hospital 
until  it  attained  the  weight  of  five  (5)  pounds. 

Your  rules,  which  have  the  force  and  effect  of  law  so  long 
as  they  are  not  unreasonable  (Murphy  v.  Walsh. 158  Cal.  App.  (2)  675- 
Bruce  v  Civil  Service  Board.  6  Call  App.  (2)  633),  -permit  the  en-  ' 
roiiment  of  an  mtant  of  a  member  when  the  infant  reaches  the  age  of 
fourteen  (14)  days.  However,  as  an  exclusionary  condition  upon  such 
enrollment,  your  rules  also  provide  that 

"...  an  infant  under  a  doctor's  care  shall 
not  be  enrolled  until  the  treating  doctor  certifies 
that  such  infant  is  fully  recovered." 

Your  request  poses  the  issue  of  whether  the  above  exclusion- 
ry  condition  upon  infant  enrollment  is  applicable  to  the  child  in 

question. 

*  t     While  it  can  be  said  that  the  premature  infant  allowed  by 

i  treating  doctor  to  stay  in  the  hospital  until  the  weight  of  five 
>)  pounds  is  attained  is  thus  "under  a  doctor's  care,"  it  does  not 
eem  possible  to  interpret  the  fully  stated  condition  as  being  appli- 

'  n  v;fw  of  the  explanatory  language  "until  the  treating  doctor 
certifies  that  such  infant  is  fully  recovered."  (Emphasis  added.) 

i~k   u-  Exten?ed  case  research  discloses  no  prior  rulings  upon 
;ucn  ambiguous  language,  but  we  note  that  the  word  "recover"  is 
Edltio  ai9f?)     in  Webster's  Ne"  International  Dictionary  (Second 
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"To  restore  from  sickness,  faintness  or  the  like; 
to  bring  back  to  life  or  health;  to  cure;  to  heal." 

By  the  reference  to  the  infant  as  being  "fully  recovered," 
your  rule  suggests  the  necessity  for  an  illness  or  sickness  from 
which  there  could  be  a  curing  or  a  healing  --  i.e.,  in  the  language  of 
your  rule,  a  "recovery.11 

Viewed  as  law,  your  rule  is  subject  to  principles  of  construc- 
tion which  are  employed  in  the  interpretation  of  any  written  laws. 
The  intent  of  the  rule  must  be  gathered  from  the  whole  rule,  not  from 
any  part  or  parts  less  than  the  whole.   (45  Cal.  Jur.  (2)  626;  Weber 
v.  Santa  Barbara  County,  15  Cal.  (2)  82;  Mazza  v.  Austin,  25  Cal.  App. 
(2)  85.)  All  parts  of  the  rule  must  be  read  together,  reconciled  and 


harmonized,  insofar  as  possible,  in  order  to  arrive  at  the  true  intent 
thereof.   (45  Cal.  Jur.  (2)  827;  Long  Beach  City  School  District  v. 
Payne,  219  Cal.  598.)  


In  case  of  irreconcilable  conflict  between  the  provisions  of 
your  rule,  a  provision  later  in  point  of  position  controls  a  provision 
earlier  in  point  of  position  —  even  though  the  rule  containing  both 
provisions  was  adopted  in  its  entirety  at  one  time.   (45  Cal.  Jur. 
627-628;  Hartford  Accident  &  Indemnity  Co.  v.  Tulare,  30  Cal.  (2) 


&? 


Upon  the  basis  of  the  above  authorities,  it  appears  necessary 
to  conclude  that  in  its  present  context  the  rule  in  question  is  intend- 
ed to  apply  only  to  an  infant  who  is  ill  and  who  can  be  the  proper 
subject  for  a  healing  or  curing  to  the  point  of  being  "fully  recovered." 
These  latter  words  of  your  rule  are  non -technical,  and  must  be  given 
their  usual  ordinary  and  commonly  understood  meaning.   (45  Cal.  Jur. 
(2)  646-647;  Fresno  School  District  v.  De  Caristo,  33  Cal.  App.  (2) 
666.)  In  cotnmon  acceptance,  it  would  appear  that  the  ordinary  person 
reading  your  rule  would  apply  the  descriptive  designation  "fully 
recovered"  only  to  someone  who  had  been  subjected  to  an  illness,  and 
who  had  been  cured . 


Accordingly,  I  advise  you  that  in  its  present  form  the  quoted 
exclusionary  condition  of  your  rule  regarding  infant  enrollments  does 
not  apply  to  the  infant  in  question. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion   No.  66-17-A 


February  8,  1966 


Mr.  Harry  D.  Ross 

Controller 

109  City  Hall 

San  Francisco,   California 


Re:      Lease  of  Electronic  Data 

Processing  Equipment:      Taxation 

Dear  Mr.   Ross: 

With  respect  to  the  tax  obligations  consequent  upon  your 
lease  of  electronic  data  processing  equipment,  I  advise  you  as  follows 

LEASES  ENTERED  INTO  PRIOR  TO 
-   AUGUST  1,  1965 

I  refer  you  to  the  memorandum  of  this  office  dated  July  14, 
1965,  copy  of  which  is  attached  hereto. 

LEASES  ENTERED  INTO  ON  OR  AFTER 
AUGUST  1,  1965 

By  Stats  1st  Ex  Sess  1965  ch  2  §  2,  effective  July  12, 
1965,  operative  August  1,  1965,  the  Legislature  made  several 
important  changes  to  the  California  Sales  and  Use  Tax  Law  as  it  re- 
lates to  leases  of  tangible  personal  property. 

The  definitions  of  "sale"  in  Section  6006  and  of  "purchase" 
in  Section  6010  have  been  amended  to  include: 

"Any  lease  of  tangible  personal  property  in  any  manner 
or  by  any  means  whatsoever,  for  a  consideration,  except  a 
lease  of: 


"(4)  Tangible  personal  property  leased  in  substanti- 
ally the  same  form  as  acquired  by  the  lessor  as  to  which  the 
lessor  has  paid  sales  tax  reimbursement  pursuant  to  Section 
6052  or  has  paid  use  tax  measured  by  the  purchase  price  of 
the  property." 

Under  Sections  6006.1  and  6010.1,  a  lease  of  tangible 
ersonal  property  constitutes  a  continuing  sale  by  the  lessor  and  a 
continuing  purchase  by  the  lessee  "for  the  duration  of  the  lease  as 
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as  respects  any  period  of  time   the   leased  property   is   situated   in 
this  state,    irrespective  of  the   time  or  place  of  delivery  of  the 
property  to  the  lessee  or  such  other  person." 

Section  6006.3  as  added  to  the  Act  defines   "lease"  as 
follows : 

"(a)   'Lease'  includes,  rental,  hire  and  license. 

"(b)   'Lease'  includes  only  an  original  lease  or  a 
renewal  of  an  original  lease  entered  into  nr  *<**<*,«■  »A   3^nr 
the  operative  date  ot  this  section.  This  provision  does  not 
exempt  any  person  from  the  payment  of  any  tax  required  to  be 
paid  pursuant  to  this  part  in  accordance  with  the  provisions 
of  this  part  as  they  read  on  July  1,  1965."  (Emphasis  added) 

Section  6016.3  as  added  to  the  Act  provide  as  follows: 

"Tangible  personal  property,  for  the  purpose  of  this 
part,  includes  any  leased  property  affixed  to  realty  if  the 
lessor  has  a  right  to  remove  the  property  upon  breach  of 
termination  of  the  lease  agreement,  unless  the  lessor  of  the 
property  is  also  the  lessor  of  the  realty  to  which  the 
property  is  affixed." 

Section  6203  as  amended  provides,  in  part,  that: 

"As  respects  leases  constituting  sales  of  tangible 
personal  property,  the  tax  shall  be  collected  from  the 
lessee  at  the  time  amounts  are  paid  by  the  lessee  under 
the  lease  ....""   (Emphasis  added)  ~~~~ — 

The  Provisions  of  the  California  Sales  and  Use  Tax  Law  are 
pllcable  to  and  binding  upon  the  City  and  County  of  San  Francisco. 
Section  6005  of  said  Code  reads  as  follows: 

"§  6005.   Person 

"'Person'  includes  any  individual,  firm,  copartnership, 
joint  venture,  association,  social  club,  fraternal  organi- 
zation, corporation,  estate,  trust,  business  trust,  receiver, 
assignee  for  the  benefit  of  creditors,  trustee,  trustee  in 
bankruptcy,  syndicate,  the  United  States,  this  State,  any 
county,  city  and  county,  municipality,  district,  or  other 
political  subdivision  of  the  State,  or  any  other  group  or 
combination  acting  as  a  unit."   (Emphasis  added) 
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The  constitutionality  of  Section  6005  with  respect  to  the 
State  and  any  political  subdivision  thereof  has  been  upheld  in 
People  v.  Imperial  County ,  76  C.A.2d  572. 

In  summation,  for  any  lease  of  electronic  data  processing 
equipment  entered  into  on  or  after  August  1,  1965,  or  a  renewal  of 
an  original  lease,  which  renewal  is  executed  after  said  date,  the 
said  lease  or  renewal  thereof  constitutes  the  sale  of  tangible  per- 
sonal property,  the  tax  for  which  shall  be  collected  from  you  as 
lessee  at  the  time  amounts  are  paid  under  the  lease. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Enc. 


Letter  Opinion      No.    66-17 -A 
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MEMORANDUM 

TO:      HARRY  D.  ROSS,  Controller 
Attention:   Horace  Weller 

FROM:     ORVILLE  I.  WRIGHT 

RE:       CITY  REIMBURSEMENT  OF  USE  TAX  TO  LESSORS 


The  City  and  County  of  San  Francisco  is  obligated  to 
reimburse  lessors  of  personal  property  at  the  rate  of  Z%   only 
where  the  contract  documents  provide  for  such  reimbursement. 
The  matter  of  reimbursement  of  use  tax  is  solely  governed  by 
the  provisions  of  the  contract  between  the  parties. 

When  equipment  is  rented  by  the  City  under  the  standard 
contract  proposal  utilized  by  the  Purchaser  of  Supplies  of  the 
City  and  County  of  San  Francisco,  reimbursement  of  use  tax  should 
be  made,  based  upon  the  monthly  rental  charge,  provided  that  the 
element  of  use  tax  is  included  in  the  lessor's  invoice.   Both  the 
standard  contract  proposal  and  the  standard  purchase  order  form 
used  by  San  Francisco  provide  for  the  reimbursement  of  applicable 
use  tax.   Section  21.2  of  the  Administrative  Code  provides  that 
purchases  made  by  department  heads  shall  be  subject  to  the  same 
conditions  as  purchases  made  by  the  Purchaser.   Thus,  miscella- 
neous rentals  of  equipment  are  likewise  subject  to  use  tax 
reimbursement  if  such  tax  is  billed  to  the  City  by  the  lessor. 

It  is  my  understanding  that  the  substantial  volume  of 
San  Francisco  payments  for  rental  equipment  is  made  under  rental 
agreement  contracts  provided  by  the  lessor,  and  the  Purchaser  has 
furnished  me  with  four  sample  agreements  : 

1.  The  contract  with  Univac  Division  of  Sperry  Rand 
Corporation  provides  that  the  quoted  prices  do  not  include  any 
state  or  local  taxes  howsoever  designated  and  "either  levied  or 
based  upon  the  equipment  or  its  use."   Such  taxes  are  to  be 

borne  by  the  customer,  according  to  the  agreement.   This  language 
requires  the  reimbursement  of  use  tax  to  the  lessor. 

2.  The  contract  with  the  Charles  Bruning  Company  does 
>t  appear  to  contain  any  provision  for  reimbursement  of  use  tax. 

Accordingly,  use  tax  reimbursement  should  not  be  made. 


Letter  Opinion  No.  66-17 -A 
Harry  D.  Ross,  Controller       2  July  14,  1965 


3.  The  contract  with  Recordak  Corporation  provides 
that  "any  applicable  federal,  state  and  local  taxes  are  the 
obligation  of  the  customer  and  will  be  added  to  the  stated 
price."  This  language  requires  the  City  to  reimburse  for  use 
taxes. 

4.  The  contract  with  Xerox  Corporation  does  not  appear 
to  contain  any  language  requiring  City  to  reimburse  for  use  taxes, 

In  short,  where  rentals  are  made  pursuant  to  standard 
forms  of  City's  purchase  order  and  contracts,  reimbursement  of 
use  tax  is  appropriate  pursuant  to  paragraph  27  of  the  Standard 
Contract  Proposal.  Where  rentals  are  made  by  department  heads 
under  the  same  terms  and  conditions  as  the  aforesaid  standard 
forms,  reimbursement  of  use  tax  is  appropriate.  Where  rentals 
are  entered  into  under  contracts  provided  by  the  lessor,  each 
contract  must  be  examined  to  determine  whether  there  is  a 
specific  provision  for  reimbursement  of  use  tax  and  in  the 
absence  of  such  provision,  no  reimbursement  can  be  made. 


ORVILLE  I.  WRIGHT 
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May  16,  1966 


Mr.  Robert  J.   Dolan 
Clerk  of  the  Board 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,   California 


Re:      Your  File  No.   411-65 

Airports  -  Federal,    State  and  Local 
Jurisdiction 


Dear  Mr.   Dolan: 


With  reference  to  the  request  of  the  Streets  and  Transpor- 
tation Committee  for  my  advice  as  to  the  respective  jurisdiction 
of  the  Federal  Aviation  Agency,  the  State  Aeronautic  Division  and 
the  City  and  County  of  San  Francisco  in  the  establishment,  mainten- 
ance and  operation  of  a  private  airport  within  the  City  and  County  of 
San  Francisco,  I  submit  the  following: 

FEDERAL  JURISDICTION 

The  Federal  Aviation  Act  of  1958  (Public  Law  85-726,  72 
Stat.  798)  declares  that  the  United  States  of  America  possesses  and 
exercises  complete  and  exclusive  national  sovereignty  in  the  air- 
space of  the  United  States  (49  U.S.C.A.,  §1508)  and  established 
the  Federal  Aviation  Agency,  headed  by  the  Administrator  thereof 
(49U.S.C.A.,  §1341). 

With  regard  to  the  establishment,  maintenance  and  operation 
;x  airports,  the  Act  provides  that  no  federal  funds  shall  be  expended 
(other  than  for  military  purposes)  for  the  acquisition,  establish- 
ment, construction,  alteration,  repair,  maintenance  or  operation  of 
any  landing  area,  except  upon  written  recommendation  and  certifica- 
tion by  the  Administrator  that  such  landing  area  is  reasonably 
necessary  for  use  in  air  commerce  or  in  the  interests  of  national 
defense.   (49  U.S.C.A.,  §1349.)   It  is  further  provided  that,  in 
order  to  assure  conformity  to  plans  and  policies  for,  and  allocation 
°f>  airspace  by  the  Administrator,  no  airport  or  landing  area  not 
involving  expenditure  of  federal  funds  shall  be  established,  or 
constructed,  or  any  runway  layout  substantially  altered  unless 
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reasonable  prior  notice  thereof  is  given  to  the  Administrator, 
pursuant  to  regulations  prescribed  by  him,  so  that  he  may  advise 
as  to  the  effects  of  such  construction  on  the  use  of  airspace  by 
aircraft.   (49U.S.C.A.,  §1350.) 

Regulations  relating  to  airports  have  been  promulgated 
by  the  FAA  (14  CFR,   §151.1  et  seq.).   In  general,  the  regulations 
provide : 

Any  person  who  intends  to  construct,  layout,  or  otherwise 
set  out  a  new  airport  is  required  to  give  notice  to  the  nearest  FAA 
District  Engineer's  Office  or  FAA  Regional  Office  at  least  90  days 
before  the  date  on  which  work  is  to  begin  on  the  project.   (14  CFR. 
§$157.1,  157.3,  157.5.)' 

After  making  a  study  of  the  proposal  the  FAA  makes  a 
determination  as  to  the  effect  the  proposal  would  have  on  the 
efficient  use  of  airspace  and  the  safety  of  aircraft  (14  CFR, 
5157.9(b)). 

The  FAA  then  notifies  the  proponent  of  the  project  and 
appropriate  state  aviation  officials  of  the  determination  and  makes 
it  available  to  other  interested  persons.   (14  CFR,  §157. 9(c).) 

STATE  JURISDICTION 

The  State  Aeronautics  Act  (Public  Utilities  Code,  §§21001- 
^1694)  provides  that  sovereignty  in  the  airspace  above  the  land  and 
waters  of  this  State  rests  in  the  State,  except  where  granted  to 
and  assumed  by  the  United  States  pursuant  to  a  constitutional  grant 
troo  the  people  of  the  State.   (Public  Utilities  Code,  §21401.) 

The  Act  creates,  in  the  Department  of  Public  Works,  a 
Division  of  Aeronautics  (Public  Utilities  Code,  §21201)  and  the 
i>tate  Aeronautics  Board  (Public  Utilities  Code,  §21215). 

The  Division  of  Aeronautics  is  empowered  to  provide  for 
the  approval  of  aimort  sites  and  the  issuance  of  airport  permits. 
(Public  Utilities  Code,  §21662.) 

In  accordance  with  §21662,  supra ,  the  Division  has 
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promulgated  regulations  relating  to  airports.   (4  Cal.Adm.  Code 
$$3525-3545.) 

Any  political  subdivision  or  person  desiring  or  planning 
to  construct  or  establish  an  airport  is  required,  prior  thereto,  to 
make  written  application  to  the  Division  for  approval  of  the  site. 
Where  local  governing  bodies  have  provided  for  the  regulation  of 
airports  under  their  general  police  powers,  the  prior  approval  of 
such  authority  shall  be  precedent  to  consideration  of  the  applica- 
tion by  the  Division.   (4  Cal.Adm.  Code,  53535(a).) 

Upon  receipt  of  an  application  for  site  approval,  the 
Division  shall  cause  notice  thereof  to  be  mailed  to  all  public 
service  corporations,  all  political  subdivisions  and  all  persons  or 
corporations  engaged  in  radio  and  television  broadcasting  owning 
facilities  in  the  area  involved.   Persons  or  corporations  so  notified 
shall  have  15  days  after  the  receipt  of  such  notice  in  which  to 
demand  a  public  hearing  upon  such  application  or  to  present  pertinent 
information  relative  thereto.   (4  Cal.Adm.  Code,  53535(d).) 

The  Division  may,  on  its  own  motion,  or  must,  upon  the 
request  of  an  affected  or  interested  person,  hold  a  hearing  open  to 
the  public.   The  Division  determines  the  time  and  place  of  such 
hearing  and  must  deliver  or  mail  a  notice  thereof  to  all  parties 
at  least  10  days  prior  to  the  hearing.   (4  Cal.Adm.  Code,  53536(a).) 

The  hearing  is  conducted  in  accordance  with  the  provisions 
of  the  Administrative  Procedure  Act  (Chap.  5,  Part  1  of  Div.  3  of 
itle  2,  Government  Code)  and  the  Division  examines  into  the  facts 
t  forth  in  the  application,  takes  testimony  in  regard  thereto, 
interviews  all  interested  parties  to  the  hearing,  and  ascertains  the 
suitability  of  the  proposed  airport  site  with  respect  to  the 
federally  recommended  minimum  requirements,  required  spacing  and 
approach  zone  clearance*  enumerated  in  53537  of  the  regulations. 

Section  3537  provides  that  the  Division  consider  the 
c^"rent  recommended  minimum  standards  of  the  U.S.  Civil  Aeronautics 
Administration  (now  the  Federal  Aviation  Agency)  for  airport  design, 
spacing  and  approach  clearances. 

Upon  favorable  decision  resulting  from  a  public  hearing 
°r  upon  proper  investigation  by  an  employee  of  the  Division  when  no 
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public  hearing  has  been  requested  or  held  as  provided  by  the  regu- 
lations, the  Division  grants  approval  of  an  airport  site  upon  being 
satisfied:   (1)  that  the  site  is  adequate  for  the  proposed  airport 
provided  that  any  site  shall  be  deemed  adequate  which  meets  or 
exceeds  the  minimum  airport  standards  approved  or  recommended  by 
the  Federal  Aviation  Agency;  (2)  that  such  proposed  airport  if 
constructed  and/or  established,  will  conform  to  minimum  standards 
of  safety;  and  (3)  that  safe  air  traffic  patterns  have  been  worked 
out  for  such  proposed  airport  and  for  all  existing  airports  and 
approved  airport  sites  in  the  vicinity  which  might  be  affected 
thereby.   The  issuance  of  an  airport  site  approval  by  the  Division 
is  specifically  made  contingent  upon  prior  approval  of  the  site  by 
the  local  governing  body,  where  the  agency  has  assumed  jurisdiction, 
and  subject  to  the  conditions  imposed  by  the  local  authority. 
(4  Cal.Adm.  Code,  §3538(a)  .)  y 

LOCAL  JURISDICTION 

In  general,  the  jurisdiction  exercised  by  the  Federal 
government  m  the  airspace  of  the  United  States  has  circumscribed 
the  authority  of  the  states  and  local  political  subdivisions  in  this 
area-   (Allegheny  Airlines  v.  Village  of  Cedarhurst.  238  F.2d  812.) 

By  the  same  token,  the  jurisdiction  exercised  by  the  State 
ot  California  over  the  approval  of  airport  sites  has  circumscribed 
the  authority  of  local  political  subdivisions  in  this  respect. 
(Cal.  Const.  Art.  XI,  §11.) 

However,  as  pointed  out  hereinabove,  the  regulations 
promulgated  by  the  Division  of  Aeronautics  provide  specifically  that: 

"tfhere  local  governing  bodies  have  provided  for  the 
regulation  of  airports  under  their  general  police  powers, 
the  prior  approval  of  such  authority  shall  be  precedent 
to  consideration  of  the  application  [for  site  approval] 
by  the  Commission  (now  Division). ''   (4  Cal.Adm.  Code, 
13535(a)),  and 

"The  issuance  of  an  airport  site  approval  by  the  Commis- 
sion (now  Division)  shall  be  contingent  upon  prior 
approval  of  the  site  by  the  local  governing  body,  where 
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the  agency  has  assumed  jurisdiction,  and  subject  to  the 
conditions  imposed  by  the  local  authority."   (4  Cal.Adm. 
Code,  §3538(a).) 

Under  its  general  police  powers  the  City  and  County  of 
San  Francisco  has  provided  that  a  landing  field  for  aircraft  is  a 
principal  permitted  use  in  M-l  and  M-2  Districts  (City  Planning  Code 
§§211. 1(c),  212.1(a))  or  a  conditional  use  in  C-l  Districts. 
(City  Planning  Code  §207. 2(c).)   In  addition,  such  a  landing  field 
is  a  conditional  use  in  R-l-D  Districts  and  P  Districts  provided 
that  operating  requirements  necessitate  location  within  such  dis- 
tricts.  (City  Planning  Code,  §§201.2(9),  215.2(c).) 

Furthermore,  any  construction  or  activities  undertaken  or 
carried  on  in  connection  with  an  airport  would  be  subject  to 
applicable  provisions  of  the  San  Francisco  Municipal  Code  such  as 
might  be  set  forth  in  the  Building  Code  or  the  Fire  Code. 

Accordingly,  inasmuch  as  the  City  and  County  of  San 
Francisco  has  provided  for  the  regulation  of  airports  under  its 
general  police  powers,  no  application  made  to  the  State  Division  of 
Aeronautics  for  approval  of  an  airport  site  within  the  City  and 
County  of  San  Francisco  may  be  considered  and  no  approval  of  said 
airport  site  may  be  issued  by  the  Division  until  the  Board  of 
Supervisors  of  the  City  and  County  of  San  Francisco  first  approve 
the  same.   (4  Cal.Adm.  Code,  §§3535(a),  3538(a).) 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  66-19-A 
April  20,  1966 


Mr.  Robert  Passmore 

Acting  Zoning  Administrator 

100  Larkin  Street 

San  Francisco,  California 

Subject:   Jurisdiction  of  Board  of  Permit 

Appeals  to  Overrule  Disapproval  of 
Permit  to  Erect  a  New  Projecting  Sign 

Dear  Mr.  Passmore: 

This  is  in  response  to  the  letter  of  Clyde  0.  Fisher,  Jr., 
requesting  advice  as  to  the  legality  of  the  decision  of  the  Board  of 
Permit  Appeals  in  approving  a  permit  application  to  erect  a  new 
projecting  sign  on  a  non-conforming  building. 

The  facts  are  briefly  as  follows:   On  May  3,  1965,  your 
department  disapproved"  a  permit  application  for  a  new  projecting 
sign  based  upon  Section  148  of  the  City  Planning  Code.   The  applica- 
tion for  a  permit  was  filed  by  the  National  Neon  Company  for  the 
benefit  of  the  property  located  at  3830  California  Street,  which  is 
a  non-conforming  building  in  an  R-4  Zoning  District.   The  permit 
application  with  the  attached  drawings  and  specifications  indicated 
that  a  new  projecting  sign  of  a  different  type  was  to  be  erected  in 
place  of  the  previously  existing  sign. 

The  first  question  raised  by  you  is  whether  Section  148  of 
the  City  Planning  Code  as  of  May  3,  1965,  compelled  disapproval  of  a 
new  projecting  sign?  The  answer  is  yes. 

Section  148  of  the  City  Planning  Code,  which  has  since 
been  replaced  by  Article  6  of  the  City  Planning  Code,  provided  as 
follows: 

'  Advertising  Signs,  Accessory  to  Non-conforming  Uses. 
An  advertising  sign  shall  be  permitted  in  an  R  district 
when  (a)  the  subject  matter  thereof  pertains  to  a  non- 
conforming business  or  industrial  use  legally  existing  on 
the  premises  and  (b)  the  sign  is  placed  and  maintained 
parallel  to  and  against  the  wall  of  a  non-conforming 
building;  provided,  (c)  that  no  such  sign  in  any  R-l-D, 
R-l  or  R-2  district  shall  be  illuminated.   If  the  non- 
conforming use  is  an  automobile  service  station,  limita- 
tions (b)  and  (c)  shall  not  apply  thereto.  An  advertising 
sign,  without  limitation  as  to  subject  matter  or  location, 
shall  be  permitted  as  an  accessory  use  in  an  R  district  on 
a  lot  occupied  by  a  non- con forming  business  or  industrial 
use,  if  the  lot  is  contiguous  or  directly  opposite  a  C  or 
M  district,  or  directly  opposite  a  non-conforming  commer- 
cial or  industrial  use  of  property.   However,  no  such  sign 
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hereafter  erected  shall  be  permitted  unless  it  faces 
into  such  C  or  M  district  or  such  commercial  or  in- 
dustrial use.'" 

Section  148,  supra,  provided  that  a  sign  could  be  erected 
on  a  non-conforming  building  in  an  R  District  provided  that  the 
sign  was  maintained  parallel  to  and  against  the  wall  of  the  build- 
ing. Since  the  Planning  Code  permitted  only  the  erection  of  a  sign 
which  would  be  flush  with  the  wall  of  a  building  it  follows  that  a 
new  projecting  sign  was  prohibited  by  Section  148  of  the  City 
Planning  Code  as  of  May  3,  1965. 

Your  second  question  refers  to  whether  the  new  sign  ordi- 
nance adopted  by  the  Board  of  Supervisors  applies  to  the  present 
building  permit?  The  answer  is  yes.   Prior  to  final  administrative 
action  by  the  Board  of  Permit  Appeals,  i.e.,  the  sending  of  a 
formal  decision  accompanied  by  findings  dated  February  16,  1966, 
the  3oard  of  Supervisors  of  the  City  and  County  of  San  Francisco 
adopted  a  new  Comprehensive  Sign  Ordinance  codified  as  Article  6  of 
the  City  Planning  Code -which  became  effective  on  November  21,  1965. 
This  ordinance  is  quite  explicit  in  how  and  in  what  manner  a  sign 
may  be  replaced  on  a  non-conforming  Duilding.   Section  604(h)  pro- 
vides as  follows: 

"Unless  otherwise  provided  in  this  Code  or  in  other 
Codes  or  regulations,  a  lawfully  existing  sign  which  fails 
to  conform  to  the  provisions  of  this  Article  6  may  remain 
until  the  end  of  its  normal  life.   Such  sign  may  not,  how- 
ever, be  replaced,  altered,  reconstructed,  relocated  or 
expanded  in  area  or  in  any  dimension  except  in  conformity 
with  the  provisions  of  this  Code.   Ordinary  maintenance 
and  minor  repairs  shall  be  permitted,  but  such  maintenance 
and  repairs  shall  not  include  a  replacement,  alteration, 
reconstruction,  relocation  or  expansion  of  the  sign.   A 
sign  which  is  damaged  or  destroyed  by  fire  or  other  calam- 
ity shall  be  governed  by  the  provisions  of  Section  155  of 
the  Code.   A  sign  which  is  voluntarily  destroyed  or  re- 
moved by  its  owner  or  which  is  required  by  law  to  be  re- 
moved may  be  restored  only  in  full  conformity  with  the 
provisions  of  this  Code.i; 

The  above  quoted  section  of  the  City  Planning  Code  pro- 
hibits the  replacement,  alteration,  reconstruction,  relocation  or 
expansion  in  any  dimension  of  a  previously  existing  projecting 
Jign.  The  findings  of  the  Board  of  Permit  Appeals  which  accom- 
panied the  decision  received  on  February  16,  1966,  were  based 
partly  on  a  stipulation  that  the  sign  replacement  be  of  the  same 
length  as  the  existing  sign  but  would  be  10  inches  wider  than  the 
existing  sign.   Since  the  Board  of  Permit  Appeals  found  that  this 
s  a  replacement  sign,  the  application  is  squarely  within  the 
Revisions  of  Section  604(h)  of  Article  6  of  the  City  Planning 
tode. 
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In  addition  to  the  above  quoted  sections,  Sections 
606(a)  and  606(c)  apply  in  all  R  Districts.   Section  606  states  in 
part  as  follows: 

''Signs  in  R  districts,  other  than  those  signs  exempted 
by  Section  603  of  this  Code,  shall  conform  to  the  following 
provisions: 

"(a)   General  provisions  for  all  signs: 

1.   No  sign  shall  project  beyond  a  street 

property  line  or  building  set-back  line.' 

Section  606(c),  subsection  3,  provides  in  substance  how 
and  in  what  manner  a  new  sign  may  be  placed  on  a  non-conforming 
building.   The  sign  must  be  placed  flat  against  the  wall  that  faces 
the  street  and  the  total  area  of  the  sign  in  any  case  shall  not 
exceed  100  feet.   As  this  building  is  located  in  an  R-4  Residential 
District,  the  sign  may  be  directly  illuminated. 

The  foregoing  sections  of  the  Planning  Code  applied  to 
the  instant  facts  make  it  clearly  evident  that  a  new  projecting 
sign  or  a  replacement  of  a  projecting  sign  is  prohibited  by  the 
City  Planning  Code  in  residential  districts. 

Article  6  of  the  Planning  Code  is  applicable  to  the  in- 
stant permit  application.   In  Slater  v.  The  City  of  Los  Angeles, 
238  A.C.A.  987,  990-991,  the  court  held  as  follows: 

l:The  law  has  long  been  settled  in  California  that,  except 
where  a  party  in  good  faith  reliance  upon  an  administra- 
tive action  proceeds  to  do  substantial  work  or  to  expend 
substantial  money  and  thereby  acquires  a  vested  right  or 
a  nonconforming  use  status,  such  party  is  bound  by,  and 
required  to  comply  with,  the  provisions  of  statutes  or 
ordinances  enacted  subsequent  to  the  administrative 
action  sought  to  be  relied  upon.'   (Citations.) 

(See  also  Anderson  v.  City  Council,  229  Cal.  App.  2d  79, 
88  and  897} 

Since  the  decision  of  the  Board  of  Permit  Appeals  was 
received  by  your  department  on  February  16,  1966,  it  was  subsequent 
to  the  adoption  of  Article  6  of  the  Planning  Code  which  would 
govern  the  instant  permit  application.   Therefore  the  decision  of 
the  Board  is  erroneous  in  ordering  you  to  approve  the  instant  per- 
mit application.   You  state  in  your  letter  that  a  request  for  re- 
hearing was  denied  by  the  Board  of  Permit  Appeals  on  February  28, 
1966,  so  the  decision  is  new  final. 
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The  third  question  which  was  asked  by  your  letter  is 
whether  the  Zoning  Administrator  is  obligated  to  approve  the  in- 
stant application  as  ordered  by  the  Board  of  Permit  Appeals?  The 
answer  is  no.   This  question  was  discussed  in  Opinion  No  66-4 
issued  on  March  24,  1966.   The  advice  in  this  matter  is  the  same 
You  are  rot  obligated  to  approve  a  permit  application  based  upon  an 
illegal  decision  of  the  Board  of  Permit  Appeals. 

You  are  advised  accordingly. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 

cc:  Mr.  James  W.  Harvey,  President 
Board  of  Permit  Appeals 
237  City  Hall 
San  Francisco  94102 

Mr.  J.  Edwin  Mattox 
Executive  Secretary 
Board  of  Permit  Appeals 

RAK 


Letter  Opinion  No.  66-20-A 


March  1,  1966 


Honorable  George  R.   Moscone 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Absorption  of  State  Harbor  Police  into 
San  Francisco  Police  Department 

Dear  Supervisor  Moscone: 

This  is  in  reply  to  your  letter  dated  February  1,  1966, 
inquiring  whether  the  State  Harbor  Police  may  be  absorbed  into 
the  San  Francisco  Police  Department. 

The  San  Francisco  Port  Authority  is  a  state  agency 
established  under  the  provisions  of  Division  VI,  Part  1,  of  the 
Harbors  and  Navigation  Code.   It  has  the  supervision  and  control 
of  operations  and  facilities  of  the  State  of  California  located 
at  the  San  Francisco  Harbor,  the  boundaries  of  which  are  more 
specifically  designated  in  Section  1770  of  the  Harbors  and  Navi- 
gation Code. 

The  port  director  is  executive  officer  of  the  Port 
Authority  and  has  the  power  to  appoint,  subject  to  the  State 
Civil  Service  Act,  such  assistants  and  employees  as  may  be 
necessary  for  administration  of  the  Authority.   (§1732.7,  Harb. 
&  Nav.  Code.)  Under  this  power  the  director  has  established 
the  State  Harbor  Police. 

The  city  may  exercise  its  police  powers  over  Port 
Authority  property  except  where  the  state  has  occupied  the  field 
of  regulation  by  enactment  of  general  laws  (Article  XI,  §11, 
State  Constitution:  City  Atty.  Ops.  No.  947  (1955)  and  No.  966 
(1955)).  J         7       V 

The  San  Francisco  Police  Department  has  jurisdiction 
over  Port  Authority  property  for  the  prevention  and  investigation 
of  crime  and  the  Harbor  Police  possess  limited  powers  consisting 
primarily  of  regulating  traffic,  guarding  and  patrolling  property 
under  jurisdiction  of  the  Port  Authority  and  maintaining  law  and 
order  in  the  exercise  of  these  functions  (43  Ops.  Atty.  Gen.  246). 
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The  Port  Authority,  under  its  general  rule-making  power  (Sec. 
1900,  Harb.  &  Nav.  Code),  has  enacted  a  Harbor  Traffic  Code 
(Title  7,  California  Administrative  Code)  and  has  charged  the 
Harbor  Police  with  its  enforcement  (see  Sec.  12,  Harbor  Traffic 
Code).  The  Harbor  Police  are  "peace  officers'1  for  the  limited 
purpose  of  carrying  out  their  duties  (Sec.  817,  Penal  Code). 
The  services  rendered  by  the  Harbor  Police  are  intended  to 
provide  maximum  traffic  control  and  security  on  State  property 
for  the  convenience  and  service  of  the  patrons  and  tenants  of 
the  harbor.  These  services  are  additional  to,  and  not  in  lieu 
of,  the  general  police  protection  provided  by  the  San  Francisco 
Police  Department. 

The  Port  Authority  may  contract  with  the  City  for 
furnishing  by  the  city  of  police  protection  and  traffic  control 
(§1912,  Harb.  &  Nav.  Code)  and  for  furnishing  fire  protection 
(§1908,  Harb.  &  Nav.- Code),  and  it  may  request  the  Police  Com- 
mission to  appoint  port  employees  as  special  policemen  (§3204, 
Harb.  &  Nav.  Code).  The  Port  Authority  has  contracted  with  the 
City  for  fire  protection  but  not  for  police  protection. 

A  Charter  amendment  would  be  required  to  permit  an 
absorption  of  the  State  Harbor  Police  into  the  San  Francisco 
Police  Department.  The  existing  Charter  restrictions  are: 

1.  The  maximum  size  of  the  Police  Department  is 
limited  to  one  policeman  for  each  500  inhabitants. 
(§35.5,  Charter;  see  City  Atty.  Ops.  No.  4226 
(1949),  No.  105  (1950)  and  Letter  Opinion  No.  63-9 
(1%3)). 

2.  The  civil  service  provisions  of  the  Charter  require 
that  all  appointments  shall  be  made  upon  merit  and 
fitness  as  established  by  appropriate  tests;  (§§140, 
141)  and  vacancies  shall  be  filled  from  lists  of 
eligibles  prepared  by  the  Civil  Service  Commission 
(§142). 

3.  Physical  and  age  requirements  of  police  applicants 
are  set  by  Section  145  of  the  Charter. 

It  should  be  noted  that  the  Charter  presently  provides 
that  if  the  state  shall  grant  all  or  a  substantial  part  of  its 
property  at  the  San  Francisco  Harbor  to  the  City,  then  the  City 
shall  thereafter  have  authority  to  manage,  govern,  administer 
and  control  the  harbor  (§47,  Charter).   Section  48.1  of  the 
Charter  further  provides  that  all  persons  actually  employed  in 
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the  operating  service  of  the  board  of  state  harbor  commiss loners 
(now  known  as  the  San  Francisco  Port  Authority)  at  the  time  that 
the  City  takes  over  and  assumes  management  and  control  of  the 
harbor  shall  be  continued  in  their  respective  positions;  they 
shall  continue  to  hold  such  positions  pursuant  to  civil  service 
provisions  of  the  Charter;  they  shall  be  entitled  to  all  rights, 
benefits  and  privileges  as  if  originally  appointed  under  certi- 
fication from  civil  service;  and  they  shall  become  members  of 
the  San  Francisco  City  and  County  Retirement  System. 

In  summary  and  answer  to  your  question,  the  State 
Harbor  Police  could  be  absorbed  into  the  San  Francisco  Police 
Department  only  if  the  Charter  were  amended  or  if  the  state 
would  grant  all  or  a  substantial  part  of  its  harbor  property 
to  the  City  and  County  of  San  Francisco. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 

MCK 


Letter  Opinion  No.    66 -21 -A 
March  7,    1966 


Supervisor  Leo  T.   McCarthy 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,   California 

Subject:     File  No.   12-66;  Low-rent  Housing 
in  Privately  Owned   Structures 

Dear  Supervisor  McCarthy: 

This   is   in  response  to  your  request  that  I  advise  you 
whether  or  not  the  San  Francisco  Housing  Authority  may  undertake 
a  program  of  providing  low-rent  housing  in  existing  privately 

ZOZLl tI^tUr?o§7rSUant  tc\S!ction  "  of  the  United  States7 
Housing  Act  of  1937,  .as  amended,  without  prior  approval  of  the 

ArMc?r^Tvh%C^y  Sd  CCTty  °f  San  Frisco  pursuant  to 
Article  XXXIV  of  the  State  Constitution. 

-  lrt  Sfo!r°n  23  was  added  to   the  Housing  Act  of  1937  on 
ufwEn10,  H65  i?A:  29"117'   79  Stat«  451>  *2  U.S.CA.   Sec 
fo™  .*   *   w?f  "tablishes  a  system  of  providing  a  supplementary 
form  of  public  housing  by  utilizing  the  vacancies  which  occur  in 
Sn?hK?VaSe^h°?Sin8  market-     Local  Public  housing  authorities  are 
authorised  to  lease  or  contract  for  individual  dwelling  units   in 
m^LnL?iriK?teiy  f"16?  resld?tial  buildings  and  then  make  such 
for  f™  ™?  bl\f?  low-income  families  at  rents  normally  charged 
r^lTZ'l^  Pub1^  housing.     However,   Article  XXXIV  of  the  State 
Constitution  provides,    in  part,   as   follows: 

"No  low -rent  housing  project  shall  hereafter  be 
developed,   constructed,   or  acquired  in  any  manner  by 
any  state  public  body  until,   a  majority  of  the 
qualified  electors  of  the  city,   town  or  county,   as 
the  case  may  be,    in  which  it  is  proposed  to  develop, 
construct  or  acquire  the  same,   voting  upon  such  issue 
approve  such  project  by  voting  in  favor  thereof  at 
an  election  to  be  held  for  that  purpose,    or  at  any 
general  or  special  election    ..." 

Ati-nr-^     „In  0Pfnion  No.    65-246,   dated  January  18,    1966,    the 
Sec?^y95enfrai  c°ncluded  that   the  program  contemplated  under 
const??,,?*  ?£  the  H?u?in8  Act  of   1937,    as   amended,    does  not 
constitute  the  acquisition  or  establishment  of  a  Alow-rent 

StSi^S^;CH,    aS  uhat   term  is   used .in  Article  XXXIV  of  the 
aoDrLS?     Jltuti?n'   hence  the  Artiole's   requirement  of  prior 
approval  at  an  election  i«   inapplicable. 


Supervisor  Leo  T.   McCarthy 
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I  have  reviewed  Opinion  No.  65-246  of  the  Attorney 
General  and  concur  in  the  conclusion  therein. 

Accordingly,  in  my  opinion,  the  San  Francisco  Housing 
Authority  may  undertake  a  program  of  providing  low -rent  housing 
in  existing  privately  owned  structures  pursuant  to  Section  23  of 
the  United  States  Housing  Act  of  1937,  as  amended,  without  prior 
approval  of  the  electors  of  the  City  and  County  of  San  Francisco 
pursuant  to  Article  XXXIV  of  the  State  Constitution. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


JJS 


Letter  Opinion  No.  66-22-A 


March  9,  1966 


Mr.  Robert  J.   Dolan 
Clerk  of  the   Board 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,   California 


Subject:      Legality  of  Proposed  Resolution 
Concerning  Rapid  Transit 


Dear  Mr.   Dolan: 


This  will  acknowledge  receipt  of  your  letter  of 
March  1,  1966,  wherein  you  forwarded,  pursuant  to  the  direction  of 
Supervisor  Morrison,  a  proposed  resolution  calling  upon  the  Bay 
Area  Rapid  Transit  District  to  abandon  the  routing  of  its  system 
through  a  transbay  tube  and  subway  up  Market  Street  and,  in  lieu 
thereof,  to  operate  over  the  new  South  Bay  Crossing  between  Bay 
Farm  Island  in  Alameda  County  and  India  Basin  in  San  Francisco 
and  thence  over  or  continuous  to  existing  Southern  Pacific  Company 
rights-of-way  to  a  terminus  at  either  the  East  Bay  Bus  Terminal  or 
the  Ferry  Building. 

You  asked  my  advice  as  to  the  legality  of  the  Board  of 
Supervisors  acting  on  this  resolution. 

Your  Board  of  Supervisors,  by  Resolution  No.  394-62  and 
the  voters  of  San  Francisco  subsequent  thereto,  approved  of  the 
acquisition,  construction  and  completion  of  facilities  by  the  Rapid 
Transit  District  which  called  for,  among  other  things,  a  transbay 
tube  and  a  subvay  up  Market  Street.   (See  Composite  Report  of 
Rapid  Transit  District,  pp.  18-20,  dated  May  1962,  which  is  referred 
to  in  your  resolution  and  a  copy  of  which  report  you  have  in  your 
files.)  Your  proposal  would  constitute  a  material  variance  from 
the  bond  issue  as  authorized  and  the  mandate  required  of  the  Rapid 
Transit  District.   Neither  your  Board  nor  the  District  can  approve 
any  such  material  variance  under  the  existing  compact  with  the 
voters. 

Therefore,  I  must  advise  you  that  your  Board  has  no 
authority  to  act  upon  the  proposed  resolution. 

Very  truly  yours, 


THOMAS  M.    O'CONNOR 
City  Attorney 

HSV 


Letter  Opinion  No.  66-23-A 


March  21,  1966 


Mr.  S.  M.  Tatarian 
Director  of  Public  Works 
260  City  Hall 
San  Francisco,  California 

Subject:  Architectural  Competition 
for  New  Firehouses 

Dear  Mr.  Tatarian: 

You  have  requested  my  advice  as  to  whether  or  not  you 
should  initiate  the  proposed  architectural  design  competition 
for  new  firehouses  authorized  by  the  Board  of  Supervisors. 
(Ordinance  No.  133-65.) 

You  state  that  the  Fire  Commission  has  expressed 
opposition  to  the  proposal  and  in  view  of  the  fact  that  Fire 
Commission  approval  of  the  design  of  any  new  firehouse  is 
necessary  before  construction  thereof  may  commence,  you  question 
the  propriety  of  your  initiation  of  the  competition  with  its 
concomitant  expenditure  in  time  and  money  only  to  have  the  Fire 
Commission  fail  or  refuse  to  approve  the  winning  designs. 

Section  72  of  the  Charter  provides  that  a  city  de- 
partment is  authorized  to  use  money  appropriated  to  and  for 
said  department  for  the  purpose  specified  in  an  appropriation 
ordinance  adopted  by  the  Board  of  Supervisors.   Accordingly, 
the  Department  of  Public  works  has  authority  to  expend  $20,000 
for  an  architectural  design  competition  for  new  firehouses  and 
legally,  you  may  proceed  with  said  competition.    (Ordinance 
No.  133-65.) 

Section  95  of  the  Charter  requires  that  any  contract 
for  a  public  work  or  improvement  shall  require  the  signature  of 
the  head  of  the  department  in  charge  of  or  responsible  for  the 
work  for  which  the  contract  is  to  be  let  and,  for  departments 
not  under  the  Chief  Administrative  Officer,  the  approval  by 
resolution  of  the  board  or  commission  concerned.   Therefore, 
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before  any  contract  for  the  construction  of  a  new  firehouse 
could  be  let,  said  contract  would  require  the  approval  by 
resolution,  of  the  Fire  Commission.  There  is  no  Charter  pro- 
vision calling  for  the  approval  of  the  design  of  a  new  fire- 
house,  by  resolution  or  otherwise,  by  the  Fire  Commission. 

From  a  strictly  legal  viewpoint,  therefore,  the 
Department  of  Public  Works  may  initiate  the  competition  for 
new  firehouses  for  which  funds  were  provided  by  Ordinance  No. 
133-65,  but  any  contract  to  be  let  by  the  Department  of  Public 
Works  for  the  construction  of  a  new  firehouse  will  require 
approval,  by  resolution,  of  the  Fire  Commission. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 

JJS 


Letter  Opinion  No.  66-24-A 


March  21,  1966 


Mr.  James  W.  Harvey,  President 

Board  of  Permit  Appeals 

227  City  Hall 

San  Francisco,  California 

Subject:   Planning  Code  Provisions  Applicable 
to  the  Permit  Application  for  a 
Revolving  Rooftop  Sign 

Dear  Mr.  Harvey: 

Pursuant  to  your  oral  request,  I  have  reviewed  the 
permit  application  by  the  American  Neon  Displays,  Inc.,  for 
the  benefit  of  the  Doggie  Diner,  Inc.,  to  erect  a  revolving 
rooftop  sign  at  801  Third  Street  in  San  Francisco.  The  area 
is  presently  zoned  M-2  (Heavy  Industrial  District).   This 
application  was  filed  on  January  13,  1966,  and  was  disapproved 
by  the  Zoning  Administrator  on  January  17,  1966,  based  upon 
Sections  607(b)  and  607(d)  of  Article  6  of  the  City  Planning 
Code. 

Section  607(b)  provides  that  no  roof  sign  shall  be 
permitted  in  any  C-l  District.   In  all  other  C  and  M  Districts 
no  roof  sign  shall  be  permitted  with  one  exception.  This 
exception  provided  for  by  the  City  Planning  Code  has  three 
conditions  which  must  be  complied  with. 

1.  The  sign  cannot  extend  more  than  25  feet  above 
the  roof  line; 

2.  All  parts  of  the  sign  must  be  within  25  feet  of 
and  not  more  than  a  45  degree  angle  from  the 
wall  of  a  building  the  roof  line  of  which  must 
be  a3  high  as  the  top  of  the  sign;  and 

3.  Said  wall  would  have  to  form  a  complete  backdrop 
for  the  sign. 

Under  the  facts  as  outlined  in  this  case  and  after 
review  of  the  photographs  of  the  Doggie  Diner  location,  it  is 
evident  that  there  is  not  a  wall  within  25  feet  of  the  Doggie 
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Diner  which  would  be  as  high  as  the  top  of  the  sign  and  also 
there  would  not  be  a  wall  to  form  a  complete  backdrop  for  the 
sign.  Thus  the  conditions  set  forth  in  Section  607(b)  of  the 
City  Planning  Cede  do  not  exist  and  the  exception  provided  for 
in  the  Code  is  not  present  in  this  case.  Therefore,  the  Zoning 
Administrator  properly  disapproved  the  permit  application. 

Ftirther,  Section  607(d)  provides  that  no  sign  shall 
consist  of  any  rotating  or  physically  animated  part,  with 
two  exceptions.  The  first  exception  allows  animated  parts  in 
barber  poles  and  signs  that  indicate  the  time  of  day  and  tem- 
perature. The  second  exception  applies  to  general  advertising 
signs  only  and  permits  physically  animated  parts  where  such 
part  of  the  sign  consists  of  not  more  than  307.  of  the  total 
area  of  the  sign.   Since  it  is  evident  from  the  permit  appli- 
cation that  the  Doggie  Diner  is  designed  to  direct  attention 
to  a  commodity  sold  on  the  premises,  the  sign  is  a  business 
sign  as  defined  in  Section  602.3  of  the  City  Planning  Code. 
In  the  instant  case  neither  exception  set  forth  in  Section 
607(d)  applies  to  the  Doggie  Diner  sign. 

Accordingly,  the  Zoning  Administrator  properly  dis- 
approved the  application  as  the  sign,  if  erected,  would  be  a 
violation  of  law. 

Under  Section  117.3(a)  of  the  Charter,  the  Board  of 
Permit  Appeals  is  limited  in  its  appellate  jurisdiction  when 
considering  permit  applications  disapproved  by  the  Zoning 
Administrator,   The  Board  of  Permit  Appeals,  in  order  to  over- 
rule the  disapproval,  must  find  that  the  Zoning  Administrator 
erred  or  abused  his  discretion  in  disapproving  a  permit  appli- 
cation.  Since  the  Zoning  Administrator  properly  disapproved 
the  permit  application  for  a  rooftop  sign  under  applicable 
Planning  Code  sections,  the  Board  of  Permit  Appeals  as  a  matter 
of  law  would  not  have  jurisdiction  to  overrule  his  disapproval. 

You  are  advised  accordingly. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
RAK 


Letter  Opinion  No.    66-25-A 
March  21,    1966 


Mr.   Robert  J.   Dolan,    Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco.  California 


Subject:   Ballot  Arguments,  Right  of  Board  of 
Supervisors  to  Check  Accuracy  of 
Negative  Argument;  No  Right  to  Permit 
Rebuttal 

Dear  Mr.  Dolan: 

You  directed  a  letter  to  me  relative  to  the  application  of 
that  portion  of  Section  183  of  the  Charter  which  reads  as  follows: 

"Any  persons,  committee  or  organization  opposing 
the  measure,  policy,  charter  amendment,  or  recall 
placed  before  the  voters  may  present,  upon  making  a 
deposit  as  aforementioned,  and  in  like  manner  and 
within  the  same  time,  written  arguments  opposing  said 
proposition." 

You  indicate  that  the  Legislative  and  Personnel  Committee 
request  that  I  advise  them  on  the  following: 

"1.   Is  it  within  the  legal  power  of  the  Board  to 
pass  upon  the  accuracy  of  opposing  arguments  to  ballot 
measures  prior  to  inclusion  of  said  ballot  arguments 
within  the  ballot  pamphlet  which  is  mailed  to  the 
electorate?   If  so,  what  legislation,  if  any,  must  be 
enacted  by  the  Board? 

"2.   Is  it  within  the  legal  power  of  the  Board 
to  permit  proponents  of  a  measure  to  submit  rebuttal 
arguments  to  an  argument  in  opposition  to  said  measure? 
If  so,  what  legislation,  if  any,  must  be  enacted  by  the 
Board.  ' 

l«   In  answer  to  your  first  question,  the  portion  of  Section  183 
quoted  above  does  not  permit  the  Board  of  Supervisors  to  pass  upon 
the  accuracy  of  arguments  submitted  by  opponents  of  any  measure 
that  is  on  the  ballot.   Section  183  prescribes  the  method  that  the 
Registrar  of  Voters  must  follow  in  communicating  to  the  voters  the 
text  of  any  measure  submitted  to  them,  together  with  the  affirma- 
tive and  negative  arguments  relative  thereto,  and  the  Controller's 
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statement  as  to  cost.   In  this  section  the  Charter  specifically 
permits  the  persons  and  groups  therein  to  submit  negative  argu- 
ments to  the  measures  proposed  to  the  voters  if  they  meet  the 
other  requirements  of  the  section.   The  effect  of  such  language 
in  the  Charter  is  that  the  Board  of  Supervisors'  power  is   re- 
stricted by  this  language  and  it  has  no  power  to  pass  upon  the 
accuracy  or  any  other  matter  relative  to  arguments  submitted  in 
opposition  to  measures  on  the  ballot. 

2.       The  authority  to  submit  negative  arguments  to  the  voters 
is  provided  in  the  Charter  (Section  183),  and  this  acts  as  a 
restriction  on  the  general  power  of  the  3oard  of  Supervisors.   The 
language  of  Section  183  provides  for  affirmative  and  negative 
arguments  and  makes  no  provision  for  rebuttal  arguments. 

The  Board  of  Supervisors  therefore  is  prohibited  by  the 
language  of  Section  183  from  enacting  any  ordinance  that  would 
permit  a  variation  from  the  provisions  of  this  section  and  con- 
sequently has  no  authority  to  provide  for  rebuttal  arguments. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


EJW 
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Honorable  John  F.  Shelley,  Mayor 
City  and  County  of  San  Francisco 
200  City  Hall 
San  Francisco,  California  94102 

Subject:  Qualification  of  San  Francisco  as  a 
County  Under  Section  701  of  Federal 
Housing  Act;  County  Identity  and  Function 

Dear  Mayor  Shelley: 

This  is  in  response  to  your  February  28,  1966  letter 
relating  to  the  qualification  of  the  City  and  County  of  San 
Francisco  as  a  county  under  the  1954  amendment  to  Section  701  of 
the  Federal  Housing  Act.   (40  U.3.C.A.  §461.) 

fSfcatfl  ift?fii0Lt0  ^t^™?^   of.the  Consolidation  Act  in  1856 
f  Slp1856!  PaSe  145),  the  City  of  San  Francisco  and  the  County 
tLo   *  Francisco  were  separate  and  distinct  political  entities. 
Itiib  Act  resulted  m  a  consolidation  of  the  county  and  city 
governments  with  the  geographical  and  political  boundaries  being 
Ip^r^'   ?e!?ite  the  consolidation,  however,  San  Francisco  in 
innfii  ?Sn5ei?Plati0n  retained  the  identity  of  a  county  within  the 
consolidated  government  and  exercises  the  same  powers,  functions 
md  responsibilities  of  a  county  that  are  exercised  by  the  other 
counties  in  the  State. 

«   „j    .This  distinct  county  governmental  identification  and 
junction  is  explicitly  recognized  by  the  State  Constitution,  by 

atutory  law,  in  the  Charter  of  the  City  and  County  of  San  Fran- 
cisco, and  by  judicial  decision  of  the  highest  courts  of  the  State, 

1A7Q      Thus,  Article  XI,  Section  1  of  the  State  Constitution  of 
io/y  provides : 

"The  several  counties,  as  they  now  exist,  are 
hereby  recognized  as  legal  subdivisions  of  this  State." 

,,    San  Francisco  was  one  such  county  and  its  boundaries  are 
specifically  delineated  in  Section  23138  of  Article  2,  Chapter  2, 
■sion  1,  Title  3  of  the  Government  Code,  which  article  sets 
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"The  boundaries  of  the  several  counties  of 
the  State  .  .  .  ."  (Section  23100) 

Also  see  the  case  of  Moss  v.  Shear.  25  Gal.  38  (1864),  involving 
the  validity  of  a  tax  lien  where  the  Supreme  Court  in  the  course 
of  its  decision  commented  as  follows: 

"The  land  was  assessed  for  the  taxes  in  question 
in  San  Mateo  County,  and  was  sold  by  the  tax  collector 
of  that  county,  and  the  deed  in  question  made  by  him. 
It  was  proved  by  the  plaintiff  that  the  land,  at  the 
time  this  action  was  brought,  was  in  the  County  of  San 
Francisco.  The  present  boundaries  between  the  two 
counties  were  established  by  Act  of  the  Legislature  on 
the  18th  day  of  April,  1857,  and  the  tax  sale  was  made 
in  June  thereafter." 

Further  statutory  recognition  of  the  County  of  San  Fran- 
cisco is  found  in  the  several  fundamental  codes  of  the  State 
relating  to  the  exercise  of  governmental  powers  which  uniformly 
provide  that  the  term  "county"  whenever  used  in  the  particular 
code  includes  city  and  county.   (See  Section  19,  Government  Code; 
Section  14,  Elections  Code;  Section  14,  Welfare  and  Institutions 
Code;  Section  14,  Streets  and  Highways  Code;  Section  14,  Health 
and  Safety  Code.)   It  is  also  illustrated  by  the  fact  that  when 
State  s  subventions  or  allocations  of  revenue  or  taxes  are  made  to 
counties  generally  under  provisions  of  State  law,  the  City  and 
County  receives  its  formula  apportionment  of  such  funds  as  a 
county  in  the  same  manner  as  the  other  counties  in  the  State.   See, 
for  example,  County  Select  Road  System  Funds,  Streets  and  Highways 
Code,  Sections  186.1  to  186.7,  1622;  State  Motor  Vehicle  License 
Fee  Funds,  Revenue  and  Taxation  Code,  Section  1105  (a),  (b) ;  Aid 
to  the  Blind,  Welfare  and  Institutions  Code,  Section  15202. 

The  existing  Charter  of  the  City  and  County  of  San 
Francisco,  which  was  ratified  as  its  organic  law  by  the  Legislature 
on  April  13,  1931  (Stats.  1931,  page  2973),  clearly  expresses 
the  distinct  county  identity  and  function  in  the  consolidated 
Sovernment.   Section  2  provides  that  the  city  and  county  "... 
shall  have  all  rights  and  powers  appropriate  to  a  county,  a  city, 
and  a  city  and  county  .  .  .  ." 

Section  3  states  that  'VJhere  a  procedure  for  the  exercis- 
ing of  any  rights  or  powers  belonging  to  a  city,  or  a  county,  or 
1  city  and  county  is  provided  by  statute  of  the  State  of  Califor- 
nLa,  said  procedure  shall  control  and  be  followed  unless  a 
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different  procedure  is  provided  in,  or  by  ordinance  enacted  under 
authority  of,  this  charter.  '  c 

,i  -K    Section  18  provides  that  "Each  county  officer  shall  have 
all  the  powers  conferred  and  shall  discharge  all  the  duties 
imposed  by  general  laws  upon  said  officer  of  a  county  or  a  citv 
and  county  of  this  state,  and  shall  have  such  other  powers  and 
duties  as  in  this  charter  specifically  provided." 

The  Charter  provides  for  the  election  or  appointment  of 
county  officers  to  all  offices  required  by  the  laws  of  the  State 
to  exist  in  each  county  of  the  State.   Some  of  these  officers  and 
offices  exercise  purely  county  functions  and  some  exercise  both 

th^Erlff^nX  ^Cpi0nS*   ThUS'  f°r  e?ample>  the  District  Attorney 
the  Sheriff  and  the  ooroner,  amongst  others,  perform  purely  county 
functions.   The  Board  of  Supervisors,  the  Controller  and  the  City 
Attorney,  who  is  also  County  Counsel,  amongst  others,  perform  both 
city  and  county  functions.  With  specific  reference  to  Planning 
tt  is  required  under  the  provisions  of  Article  1,  Chapter  3  of 
Title  7  of  the  Government  Code  that  each  county  in  the  State 
establish  a  Planning  Agency  and  a  Planning  Commission.   San 
Francisco  has  such  a  Planning  Agency  and  Planning  Commission 
established  and  functioning  within  the  geographic  boundaries  of 
the  County  of  San  Francisco  under  the  provisions  of  Sections  116  to 
ll/.J  of  the  Charter  and  of  the  Planning  Code  of  the  City  and 
County  of  San  Francisco. 

.        Tne  judicial  decisions  of  the  highest  courts  of  the  State 
nave  uniformly  recognized  and  affirmed  the  existence  of  the 
county  government  within  the  consolidated  government  of  the  City 
???  /?£!^  of  San  Francisco.   In  the  case  of  Kahn  v.  Sutro,  114  Cal. 
-5i.o  (1896),  the  court  pointed  out  that: 

t    "While  the  corporate  name  of  this  body  politic 
is  the  city  and  county  of  San  Francisco,'  it  is 
recognized  by  the  Constitution  as  having  the  attri- 
butes of  both  a  city  and  a  county,  and  also  as  having 
attributes  distinguishing  it  from  either.  ..." 

nom\   uIn  the  later  ca3e   of  Nicholl  v.  Koster,  157  Cal.  416 
U^lu),  the  court  held  that  assistant  probation  officers  were 
county  officers  subject  to  the  general  laws  of  the  State  with 

Terence  to  the  compensation  of  such  officers  and  for  that  pur- 
pose the  Treasury  of  the  City  and  County  was  a  County  Treasury. 
The  court  pointed  out  as  follows: 

"The  consolidated  City  and  County  of  San  Fran- 
cisco partakes  of  the  nature  of  a  city  and  a  county. 
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It  has  the  powers  and  performs  the  functions  of  both 
The  section  of  the  Constitution  declaring  that  muni-' 
cipal  charters  prevail  over  general  laws  in  municipal 
affairs  relates  solely  to  cities  and  towns.   It  has 
no  application  to  San  Francisco,  except  insofar  as 
that  subdivision  of  the  state  possesses  and  exercises 
municipal  functions  and  constitutes  a  city,  as  dis- 
tinguished from  a  county.  With  respect  to' the  powers 
and  functions  of  a  county  exercised  by  San  Francisco 
as  in  any  other  county  of  the  state,  that  section  has 
no  concern.   The  power  of  the  Legislature  to  enact 
general  laws  for  the  government  of  towns,  as  such, 
including  San  Francisco,  remains  unaffected  and  un- 
impaired by  that  section.   It  does  not  make  the 
charter  of  San  Francisco  paramount  to  such  laws  as 
to  county  affairs." 

no„>    In  the  case  of  San  Francisco  v.  Collins.  216  Cal.  187 
U^),  the  supreme  Court  held  that  the  City  and  County  of  San 
trancisco  could  not  by  Charter  provision  evade  its  duty  of  sup- 
porting its  poor  by  the  usual  method  of  taxation.   The  court 
pointed  out  that  such  duty  is  mandatory  and  is  a  matter  of 
statewide  interest  in  which  the  City  and  County  is  governed  by  the 
general  laws  and  acts  as  a  county  and  agent  of  the  State,  and  no 
inconsistent  provision  in  its  Charter  can  limit  the  performance  of 
such  county  function.   Similarly,  in  the  case  of  Galli  v.  Brown. 
110  Cal.  App.  2d  764  (1952),  the  District  Court  of  Appeal  held  that 
tne  act  of  verifying  the  payroll  of  his  department  by  the  District 
Attorney  was  the  performance  of  an  act  of  a  county  officer  and 
i-Lf<Pr°Vision  of  the  :harter  of  the  City  and  County  imposing 
liability  in  connection  with  such  verification  was  not  applicable 
to  the  District  Attorney  as  a  county  officer. 

.       J  believe  that  the  foregoing  authorities  clearly  establish 
tnat  San  Francisco  qualifies  as  a  county  under  Section  701  of  the 
Housing  Act  of  1964. 

Very  truly  yours, 


THOMAS  M.    O'CONNOR 
City  Attorney 


Letter  Opinion  No.    66-27-A 


March  24,    1966 


Hr.  Robert  J.    Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Subject:  Sidewalk  Flower  Stand  Fronting  1199  Clay 
Street;  Applicability  of  Section  155  of 
Public  Works  Code  Thereto;  Your  File  206-64-1 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  request  that  I  review  the 
provisions  of  Section  155  of  the  Public  Works  Code  to  determine 
whether  or  not  said  provisions  are  applicable  to  the  sidewalk 
flower  stand  fronting  1199  Clay  Street,  and  if  said  provisions 
are  inapplicable  thereto,  that  I  advise  what  legislation,  if 
any,  is  necessary  to  permit  the  continued  operation  thereof. 

Section  155  of  the  Public  Works  Code  designates  the 
location  of  eleven  sidewalk  flower-vending  stands  within  six 
designated  street  flower  market  areas  upon  the  sidewalk  of 
the  City  and  County  of  San  Francisco  and  was  enacted  in  1941 
as  part  of  the  street  flower  market  ordinance.    (Ordinance 
No.  1013  (Series  of  1939);  Part  II,  Chapter  X,  Article  5, 
Sees.  155-163  of  the  San  Francisco  Municipal  Code.) 

It  is  ray  understanding  that  the  sidewalk  flower 
stand  fronting  1199  Clay  Street  is  maintained  solely  for  the 
purpose  of  displaying  flowers  by  the  operator  of  the  grocery 
store  at  that  location  and  all  sales  of  flowers  so  displayed 
are  transacted  within  the  grocery  store  proper. 

The  sidewalk  flower  stand  fronting  1199  Clay  Street 
Is  not  included  within  any  of  the  locations  specified  in 
Section  155  of  the  Public  Works  Code  thus  giving  rise  to 
a  question  as  to  whether  or  not  Section  155  applies  to  this 
particular  sidewalk  flower  stand  in  view  of  the  fact  that 
Section  155  refers  to  "flower-vending"  stands  and,  as  pointed 
out  above,  flowers  are  only  displayed  at  this  stand  and  not 
"vended"  therefrom. 
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However,  a  review  of  the  entire  street  flower  market 
ordinance  reveals  no  consistency  in  reference  to  such  stands. 
In  some  instances,  as  in  Section  155,  these  stands  are  referred 
to  as  "flower-vending  stands"  (Sees.  156,  157,  158,  159,  160, 
161  and  162);  in  other  instances,  they  are  simply  designated' 
"flower  stands"  (Sec.  155  (last  paragraph),  Sec.  161(g)  and 
(1).)   In  addition,  Section  157  refers  to  "displaying  or 
selling  flowers"  as  do  Sections  160  and  161(d)  and  (e). — 

It  is  a  well-established  rule  of  statutory  construction 
that  legislative  intent  is  to  be  gathered  from  the  whole  act 
rather  than  from  isolated  parts  or  words.    (45  Cal.  Jur.  2d 
626.) 

Accordingly,  it  does  not  appear  that  any  special 
significance  is  to  be  drawn  from  the  use  of  the  phrase  "flower- 
vending  stands"  in  Section  155  and  other  sections  of  the 
ordinance  that  would  indicate  that  the  ordinance  as  a  whole  is 
intended  to  regulate  only  those  stands  where  flowers  are  actually 
sold  and  has  no  application  to  stands  where  flowers  are  only 
displayed  and  not  sold. 

The  sidewalk  flower  market  ordinance  was  enacted  by  the 
board  of  supervisors  pursuant  to  its  power  to  permit  a  restricted 
use  of  the  city  streets.    (Charter,  Sec.  24;  City  Attorney's 
Opinion  ?290,  dated  August  12,  1941.)   As  such,  it  would  seem 
more  reasonable  to  conclude  that  the  provisions  of  Section  155 
of  the  Public  Works  Code  are  applicable  to  the  sidewalk  flower 
stand  fronting  1199  Clay  Street  and  you  are  so  advised. 

In  view  of  the  foregoing,  the  second  part  of  your  query 
is  moot.   However,  the  continued  operation  of  said  flower  stand 
could  be  realized  by  amending  Section  155  of  the  Public  Works 
Code  so  as  to  include  said  location  therein. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.    66-28-A 


March  29,    1966 


Civil  Servic?  Ocrrcission 

151  City  RaLi 

San  Franciscc ,    California 

Attention:     Mr.    Harry  Albert,    Personnel  Director 
In-Service  Activities 

Subject:  Overtime  Rate  of  Pay  Where  Holiday 

Falls   on  Normal  Day  Off 

Gentlemen: 

The  question  proposed  by  your  letter  of  February  16, 
1966,  dealing  with  the  premium  pay  to  which  an  employee  would 
be  entitled  who  worked  on  Christmas  Day  and  New  Year's  Day 
after  having  completed  a  five-day  forty-hour  week,  appears  to 
present  a  question  that  is  not  specifically  covered  by  the 
administrative  provisions  of  the  Salary  Standardization 
Ordinance. 

The  lcnguage  I-  the  Salary  Standardization  Ordinance 
makes  it  clear  Lhat  an  employee  who  works  forty  hours  in  five 
days,  Monday  through  Friday,  and  is  thereafter  required  to 
work  the  sixth  day,  is  entitled  to  premium  pay  at  time  and  one- 
half.   The  language  of  the  Salary  Standardization  Ordinance 
relating  to  this  situation  reads  as  follows: 

"Section  V.   Overtime:  [A]  ...  in  excess  of  the 
regular  or  normal  work  schedule  of  employees  shall  be 
designated  as  overtime  and  shall  be  compensated  at  one 
and  one-half  times  the  rate  of  compensation  fixed  herein 
for  the  normal  work  schedule;  .  .  .  ." 

The  administrative  provisions  of  this  ordinance  (Section 
[  (a))  also  provide  that  where  an  employee  is  required  to  work 

0n  any  °f  the  holidays  or  substitute  holidays  described  in  the 
■dinance,  he  shall  be  compensated  at  a  rate  of  one  and  one-half 

tunes  his  regular  pay.   This  language  reads  as  follows: 
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Employees  required  by  their  respective  appointing 
officers  to  work  on  any  of  the  above  specified  or  sub- 
stitute  holidays,  including  employees  in  Class  9220 
Airport  Operations  Supervisor,  shall  be  paid  extra  com- 
pensation of  one  additional  day's  pay  at  time  and  one-half 
the  usual  rate  in  the  amount  of  12  hours  pay  for  8  hours 
worked  or  a  proportionate  amount  for  less  than  8  hours 
worked." 

The  employee  referred  to  in  your  letter  meets  the  test 
ot  both  sections  of  the  ordinance  and  accordingly  is  entitled  to 
be  paid  for  these  days  at  a  rate  that  would  reflect  his  working 
on  the  sixth  day  after"  completing  a  forty-hour  week,  as  well  as 
on  a  paid  holiday.   Consequently,  he  would  be  entitled  to  twenty 
four  hours  pay  for  the  eight  hours  worked,  or  a  proportionately 
less  amount  if  he  did  not  work  a  full  eight  hours. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  66-29-A 
April  6,  1966 


Honorable  Jack  Morrison 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Re:  Your  file  No.  72-66 
Midtown  Park 

Dear  Supervisor  Morrison: 

This  is  in  response  to  your  letter  of  March  10,  1966, 
relating  to  a  proposal  to  refinance  and  convert  the  Midtown 
Park  Development  to  a  moderate  income  housing  facility  and 
requesting  that  I  confirm  the  following  two  specific  matters: 

"1.  That  there  is  no  constitutional  or 
statutory  provision  of  the  State  of  California 
and  that  there  is  no  provision  in  the  Charter 
of  the  City  and  County  of  San  Francisco  which 
would  prevent  the  City  from  leasing  a  housing 
project  and  then  subleasing  the  project  for  the 
purpose  of  operating  a  moderate  income  housing 
facility. 

"2.  That  there  is  no  provision  in  the 
Charter  of  the  City  and  County  of  San  Francisco 
which  would  prevent  the  City  from  agreeing  to 
pay  rentals  to  the  non-profit  corporation  from 
any  legally  available  funds.'   (In  clarifica- 
tion, it  is  not  anticipated  that  the  rental  ob- 
ligation would  create  a  debt  of  the  City,  and 
the  collection  of  annual  rentals  would  depend 
on  a  recurring  annual  appropriation  by  each  sub- 
sequent Board  of  Supervisors.   It  is  anticipated 
that  the  City  would  sublease  the  project  to  a 
sponsoring  organization  at  a  rental  which  is 
equal  to  the  annual  appropriation.)" 

d  1a*/In  City  Attorney's  Opinion  No.  64-30,  dated  December 
11  •  1964,  I  advised  the  Director  of  Planning  that  if  the  Board 
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of  Supervisors  after  hearing  and  consideration  of  all  the 
facts  relating  to  a  housing  shortage  in  San  Francisco  found' 
that  the  sale  or  lease  of  unused  real  property  owned  by  the 
City  for  moderate  income  housing  purposes  would  promote  the 
general  welfare  of  the  community,  such  real  property  might 
under  proper  controls  be  sold  or  leased  by  negotiation  for 
the  specific  purpose  of  a  moderate  income  private  housing 
development  • 

The  foregoing  advice  contained  in  Opinion  No.  64-30 
wild  be  equally  applicable  to  a  proposal  to  lease  a  housing 
project  and  then  sub-lease  the  project  for  the  purpose  of 
operating  a  moderate  income  housing  facility. 

Section  2  of  the  Charter  provides  that  the  City  and 
County  may,  subject  to  the  restrictions  contained  in  the 
Charter,  lease  real  property,  and  Section  91  of  the  Charter 
sets  forth  the  procedure  for  leasing  real  property  by  the 
City  and  County.  The  pertinent  portion  of  that  section 
reads  as  follows: 

"Each  department  authorized  by  the  approval 
of  bond  issues  or  by  annual  or  supplemental  ap- 
propriation ordinances  to  purchase  or  lease  prop- 
erty or  improvements  needed  for  the  purposes  of 
such  department  shall  make  such  purchases  or  leases 
through  the  director  of  property.  He  shall  make  a 
preliminary  valuation  of  the  property  to  be  acquired 
or  leased  and  report  the  same  to  the  department  re- 
quiring such  property.  For  such  purposes  he  may 
employ  independent  appraisers.   He  shall  conduct 
negotiations  with  the  owner  or  owners  thereof,  at 
the  conclusion  of  which  he  shall  report  the  terms 
on  which  such  sale  or  lease  may  be  concluded,  to- 
gether with  his  recommendations  thereon.  The  head 
of  the  department  concerned  may  report  to  the  board 
of  supervisors  and  recommend  acceptance  or  that 
proceedings  in  eminent  domain  be  instituted  for  the 
acquisition  of  such  property." 

JJ«o  pertinent  are  the  provisions  of  Section  86  of  the  Charter, 
»bich  read  as  follovs: 
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"No  obligation  involving  the  expenditure  of 
money  shall  be  incurred  or  authorized  by  any  of- 
ficer, employee,  board  or  commission  of  the  city 
and  county  unless  the  controller  first  certify 
that  there  is  a  valid  appropriation  from  which 
the  expenditure  may  be  made,  and  that  sufficient 
unencumbered  funds  are  available  in  the  treasury 
to  the  credit  of  such  appropriation  to  pay  the 
amount  of  such  expenditure  when  it  becomes  due 
and  payable." 

The  validity  of  any  particular  lease  is,  of  course, 
dependent  on  its  own  terms  and  the  factual  situation  connected 
therewith.  However,  you  are  advised  that  provided  that  the 
Board  of  Supervisors  makes  the  findings  with  relation  to  public 
purpose  and  exercises  the  controls  necessary  to  effectuate  such 
purpose  generally  discussed  in  Opinion  64-30,  it  is  my  opinion 
that  the  City  and  County  may  legally  lease  a  housing  project 
and  then  sub-lease  the  project  for  the  purpose  of  operating  a 
moderate  income  housing  facility  and  that  it  may  in  such  lease 
agree  to  pay  rentals  to  a  nonprofit  corporation  lessor  provided 
that  the  Controller  first  certify  that  there  is  a  valid  appro- 
priation from  which  the  expenditure  may  be  made  and  that  suf- 
ficient unencumbered  funds  are  available  in  the  treasury  to  the 
credit  of  such  appropriation  to  pay  the  amount  of  such  expendi- 
ture when  it  becomes  due  and  payable. 

Very  truly  yours, 


THOMAS  M.   O'CONNOR 
City  Attorney 


Letter  Opinion  No.  66-30-A 


April  8,  1966 


Mr.  Robert  J.  Dolan 
Clerk  of  the  Board 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 


Re:  File  384-65 

Shopping  Cart  Ordinance 


Dear  Mr.  Dolan: 


This  is  in  reference  to  your  letter  advising  that  the 
Board  of  Supervisors  have  re-referred  the  above  captioned  pro- 
posal to  the  Fire,  Safety  and  Police  Committee  for  an  amendment 
so  as  to  restrict  the  proposal  as  closely  as  possible  to  the 
problem  of  actual  theft  and  also  to  provide  for  the  issuance  of 
a  citation  therefor  by  the  office  of  the  District  Attorney  upon 
complaint  of  the  owner  of  the  shopping  cart. 

Theft  is  defined  in  Section  484  of  the  Penal  Code  as 

follows : 

"8484.   [Theft  defined:  Stealing  or  misappro- 
priation of  property:  Obtaining  money,  labor,  prop- 
erty or  credit  by  fraud  or  false  report:  Determina- 
tlon  of  value  of  property  or  services:  Representation 
or  pretense  deemed  continuing:  Charging  date  of  of- 
tense:  Hiring  employee  without  advising  of  unpaid 
labor  claim  or  judgment.]  Every  person  who  shall 
feloniously  steal,  take,  carry,  lead,  or  drive  away 
the  personal  property  of  another,  or  who  shall  fraudu- 
lently appropriate  property  which  has  been  entrusted  to 
him,  or  who  shall  knowingly  and  designedly, by  any 
false  or  fraudulent  representation  or  pretense,  defraud 
any  other  person  of  money,  labor  or  real  or  personal 
property,  or  who  causes  or  procures  others  to  report 
falsely  of  his  wealth  or  mercantile  character  and  by 
thus  imposing  upon  any  person,  obtains  credit  and 
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thereby  fraudulently  gets  or  obtains  possession  of 
money,  or  property  or  obtains  the  labor  or  service 
of  another,  is  guilty  of  theft.  In  determining  the 
value  of  the  property  obtained,  for  the  purposes  of 
this  section,  the  reasonable  and  fair  market  value 
shall  be  the  test,  and  in  determining  the  value  of 
services  received  the  contract  price  shall  be  the 
test.   If  there  be  no  contract  price,  the  reasonable 
and  going  wage  for  the  service  rendered  shall  govern. 
For  the  purposes  of  this  section,  any  false  and  frau- 
dulent representation  or  pretense  made  shall  be  treat- 
ed as  continuing,  so  as  to  cover  any  money,  property 
or  service  received  as  a  result  thereof,  and  the  com- 
plaint, information  or  indictment  may  charge  that  the 
crime  was  committed  on  any  date  during  the  particular 
period  in  question.  The  hiring  of  any  additional  em- 
ployee or  employees  without  advising  each  of  them  of 
every  labor  claim  due  and  unpaid  and  every  judgment 
that  the  employer  has  been  unable  to  meet  shall  be 
prima  facie  evidence  of  intent  to  defraud." 

One  of  the  essential  elements  of  the  crime  of  theft  is  the 
specific  intent  to  steal,  i.e.,  to  appropriate  property  of  another 
and  permanently  deprive  him  of  its  possession.   (People  v.  Fountain. 
91  Cal.  App.  2d.  158.)  K 

Section  657  of  the  proposed  ordinance,  in  its  present  form, 
contains  all  the  elements  of  theft  save  that  of  intent  to  deprive 
the  owner  of  his  property  wholly  and  permanently.  If  this  element 
were  to  be  added  the  section  would  probably  be  held  invalid  as 
violative  of  Article  XI,  Section  11  of  the  State  Constitution 
which  limits  the  exercise  of  the  police  power  by  a  municipality 
to  matters  not  in  conflict  with  general  laws . 

Section  499b  of  the  Penal  Code  prohibits  the  taking,  without 
the  permission  of  the  owner  thereof,  of  an  automobile,  bicycle, 
motorcycle,  or  other  vehicle  or  motorboat  or  vessle,  for  the  pur- 
pose of  temporarily  using  or  operating  the  same. 

The  crime  covered  under  Penal  Code  Section  499b  differs  from 
theft  in  that  it  covers  the  intent  to  deprive  the  owner  of  title 
or  possession  "temporarily,"  while  theft  requires  an  intent  to 
steal,  i.e.,  to  deprive  permanently  (Witken,  Calif.  Crimes  p.  599), 
«nd  is  designed  to  take  care  of  situations  in  which  the  intent 
necessary  for  theft  cannot  be  proved  (Witken,  supra,  p.  598). 
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„  .  to  the  same  fashion,  Section  657  of  the  proposed  ordinance 
could  be  amended  to  include  an  intent  to  deprive  the  owner  of  a 
shopping  cart  of  title  or  possession  temporarily  and  not  permanent- 
ly and  thus  avoid  conflict  with  Section  484  of  the  Penal  Code.  It 
would  also  avoid  conflict  with  Section  499b  of  the  Penal  Code  since 
it  does  not  relate  to  a  'Vehicle"  as  that  term  is  used  in  Section 
499b. 

Section  658  of  the  proposed  ordinance,  prohibiting  the 
abandonment  of  shopping  carts  is  unrelated  to  theft  and  in  view 
of  the  Board  s  request  that  the  proposal  be  restricted  as  closely 
as  possible  to  the  problem  of  actual  theft  I  would  sueeest  that 
Section  658  be  deleted. 

Section  659  of  the  proposed  ordinance  prohibits  the  un- 
authorized possession  of  a  shopping  cart  which  has  affixed  to  it 
a  sign  as  identifying  it  as  belonging  to  a  business  establishment. 

Section  485  of  the  Penal  Code  provides  that  possession  of 
property  under  circumstances  which  gives  the  one  in  possession 
knowledge  of  or  means  of  inquiry  as  to  the  true  owner  is  theft  if 
the  possessor  appropriates  such  property  to  his  own  use  without 
first  making  reasonable  and  just  efforts  to  find  the  owner  and 
restore  the  property  to  him. 

Section  485  of  the  Penal  Code  has  been  held  to  define  an 
rffense  separate  from  that  defined  as  theft  in  Section  484  of  the 
Penal  Code.   (People  v.  Brown.  28  Cal.  App.  261.) 

However,  in  an  earlier  case,  the  State  Supreme  Court  held 
Uf*  Section  485  does  not  create  a  separate  crime  from  that  of 
theft,  it  merely  states  a  rule  of  evidence  relating  thereto. 
CPeople  v.  BuelnaT  81  Cal.  135.) 

In  view  of  the  apparent  conflict  in  the  law  in  this  regard 
and  in  view  of  the  fact  that  Section  659  of  the  proposed  ordinance 
is  not  crucial  thereto,  I  suggest  that  it  might  also  be  deleted. 

Section  660  of  the  proposed  ordinance  prohibits  tampering 
lth  shopping  cars.  This  again  is  a  subject  unrelated  to  theft, 
teing  more  in  the  nature  of  malicious  mischief. 

Section  594  of  the  Penal  Code  provides  that:   "Every  person 
TO  maliciously  injures  or  destroys  any  real  or  personal  property 
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not  his  own,  in  cases  otherwise  than  such  as  is  specified  in 
this  code,  is  guilty  of  a  misdemeanor." 

,,«  r  X?  view  of  *ihe  \ack   of  a  relationship  between  Section 
660  of  the  proposed  ordinance  and  the  crime  of  theft  and  the 
possibility  of  conflict  between  it  and  Section  594  of  the  Penal 
Code  I  would  recommend  its  deletion  from  the  proposed  ordinance. 

Your  second  request,  viz.,  that  provision  be  made  for  the 
issuance  of  a  citation  by  the  office  of  the  District  Attorney 
upon  complaint  of  the  owner  of  the  shopping  carts,  presents  some 
problems . 

The  citation  hearing  system,  although  it  has  been  employed 
for  well  oyer  a  quarter  of  a  century  in  California,  is  not 
specifically  authorized  by  statute.   (12  Hastings  Law  Journal  275.) 
However,  since  it  is  within  the  discretion  of  the  District  Attorney 
to  institute  a  prosecution  in  any  given  case  (Pearson  v.  Reed,  6 
Cal.  App.  2d  277;  Taliaferro  v.  Locke.  182  Cal,  App.  2d  752),  he 
may  proceed  via  the  citation  hearing  method  in  a  proper  case  since 
he  may  at  any  time  before,  during  or  after  the  hearing,  file  a 
complaint  if  it  appears  that  the  citation  hearing  system  will  not 
produce  the  proper  result.  Thus,  it  would  appear  that  enforcement 
of  the  proposed  ordinance,  either  by  way  of  prosecution  or  by  the 
citation  hearing  method  is  a  matter  within  the  discretion  of  the 
District  Attorney. 

Enclosed  herewith  for  the  consideration  of  the  Committee  is 
a  copy  of  the  proposed  ordinance  amended  as  set  forth  herein. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
City  Attorney 
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April  15,  1966 


Honorable  Kevin  O'Shea 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,   California 

Re:  Charter  Amendments  on  Question 
of  Freeways  being  included  in 
Master  Plan 

Dear  Supervisor  O'Shea: 

I  am  enclosing  herewith  the  first  draft  of  two  proposed 
Charter  Amendments  on  the  above  subject  requested  by  you. 
Both  of  these  Charter  Amendments  deal  with  the  contents  of  the 
Master  Plan,  which  is  prepared  by  the  Planning  Commission  pur- 
suant to  the  provisions  of  Section  116  of  the  Charter.  The 
Master  Plan,  including  the  trafficways  system,  is  strictly 
advisory,  and  after  the  Board  of  Supervisors  receives  a  report 
from  the  Planning  Department  regarding  the  affect  of  any  par- 
ticular piece  of  legislation  on  the  Master  Plan,  it  is  free 
to  legislate  as  it  deems  fit  whether  such  legislation  is  found 
to  be  in  accord  or  contrary  to  the  Master  Plan. 

The  adoption  of  either  of  these  Charter  Amendments  would 
"quire  the  Planning  Commission  in  its  Master  Plan  to  include 
the  freeways  described  in  one  alternate  or  exclude  all  but  the 
constructed  or  in  construction  freeways  in  the  second  alternate. 
Should  either  of  such  proposed  Charter  Amendments  be  submitted 
a  the  electorate,  such  submission  would  present  to  the  electorate 
an  opportunity  whereby  a  majority  of  the  voters  could  register 
their  approval  or  disapproval  regarding  future  construction  of 
freeways  in  San  Francisco. 

If  you  have  any  further  questions  or  wish  to  propose 
amendments  to  either  of  these  proposals,  I  will  be  pleased  to 
assist  you  in  any  way  possible. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  66-32-A 


May  9,  1966 


Hr.  Reynold  H.  Colvin,  President 
Board  of  Education 

Mr.  Oliver  ii.  Rousseau,  President 
Public  Utilities  Commission 


Subject:   Neighborhood  Youth  Corps  Programs 

Right  of  Non-citizens  to  Participate 


Gentlemen: 


aH^ccW1"!^8   re,fer|  to  ^e   letter   from  Senator  J.    Eugene  McAteer 
adoresseo  to  each  of  you  relative  to  the  right  of  non-citizens   to 

oartlClDate    in    the    Npirrhhrnrhnrtr'.    Vmit-U    r«»-~^       _-■.    j     ■     . 


---- —   —   — ..  w^.   /uu   iciocivc   i_u   une   tignt   or   non-ci 
participate   in  the  Neighborhood  Youth  Coros     programs   ad 
r  the  San  Francisco  Unified  School  District   and  the  Public 

Utilities    nonrniiQcion 


The  Neighborhood  Youth  Corps  is  a  program  which  is  set  up 
pursuant  to  the  Economic  Opportunity  Act  of  1964  (see  Part  B  of  * 
I  ioV/1,  ^bl:ic   ^7   88-452).   In  this  Act,  as  originally  enacted 
•n  1964,  in  describing  the  persons  who  are  eligible  for  aid  under 
the  youth  programs  and  particularly  under  the  work  training  pro- 
gram under  which  the  Neighborhood  Youth  Corps  is  organized?  the 
congress  of  the  United  States  enacted  Section  114(a).  This  section 
as  originally  enacted  read  as  follows: 

"Sec.  114. (a)   Participation  in  programs  under 
this  part  shall  be  limited  to  young  men  and  women  who 
are  permanent  residents  of  the  United  States,  who  have 
attained  age  sixteen  but  have  not  attained  age  twenty- 
two,  and  whose  participation  in  such  programs  will  be 
consistent  with  the  purposes  of  this  part.'* 

maa**-        fn  1965»  Section  114(a)  was  amended  so  as  to  add  an 
aaaitional  sentence  which  reads  as  follows: 

"For  purposes  of  this  subsection,  any  native  and 
citizen  of  Cuba  who  arrived  in  the  United  States  from 
Cuoa  as  a  nonimmigrant  or  as  a  parolee  subsequent  to 
January  1,  1959  under  the  provisions  of  Section  214(a) 
or  212(d)(5)  respectively  of  the  Immigration  and 
Naturalization  Act  shall  be  considered  a  permanent 
resident  of  the  United  States.'' 
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The  Act,  in  general,  recognizes  that  projects  which  will 
hereafter  be  called  Neighborhood  Youth  Corps  projects  may  be  spon- 
sored by  political  subdivisions  or  private  nonprofit  organizations. 
In  San  Francisco  the  two  projects  which  have  been  operating  under 
this  portion  of  the  law  have  been  sponsored  by  the  City  and  County 
of  San  Francisco  through  the  Mayor  entering  into  agreements  for 
certain  work  being  done  in  the  Public  Utilities  Departments  of 
the  City  and  through  the  Superintendent  of  the  San  Francisco  Unified 
School  District  entering  into  agreements  for  a  project  for  eligible 
students  in  the  school  system. 

The  question  involved  is  whether  young  men  and  women  who 
are  not  citizens  of  the  United  States  can  participate  in  these 
programs  on  the  basis  of  language  in  the  California  Labor  Code, 
which  prohibits  the  employment  of  non-citizens  and  the  paying  of 
money  from  a  county  treasury  to  any  officer  or  employee  who  is 
a  non-citizen  of  the  United  States.  This  language  is  found  in 
Sections  1941,  1942  and  19 A3  of  the  Labor  Code.    In  addition, 
Section  7  of  the  C'-uirter  recites  that  'all  officers  and  employees 
of  the  city  and  county  shall  be  citizens  of  the  United  States." 

This  office  has  reviewed  the  history  of  the  enactment  of 
the  Economic  Opr.oriiv.nity  Act  to  determine  the  declared  policy 
relating  to  this  subject.   In  the  legislative  history  of  this 
Act  the  House  or  Representatives'  report  on  the  act  is  set  forth 
in  full  and  in  that  report,  in  discussing  the  work  training  pro- 
gram of  which  the  Neighborhood  Youth  Corps  is  a  part,  the  committee 
stated: 

"The  work- training  programs  in  title  I,  part  B,  are 
designed  to  give  unemployed  young  men  and  women  aged  15 
to  21  (including  both  those  in  school  and  those  out  of 
school)  a  chance  to  break  out  of  poverty  by  providing 
them  with  an  opportunity  to  work,  and,  through  work  a 
training  experience  not  now  available  to  them  in  private 
employment  or  under  any  existing  Federal  program. 

Continuing  its  report,  the  committee  stated: 

"All  of  the  jobs  will  provide  important  services 
and  should  be  designed  to  increase  the  employability 
of  the  youth.   In  no  instances  will  the  youth  thus 
employed  replace  others  already  now  employed." 

It  appears  clear  from  the  history  of  the  legislation 
and  the  purposes  for  which  it  was  enacted  that  citizenship  was 
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never  intended  to  be  the  basis  upon  which  eligibility  was  to  be 
determined.   The  use  of  the  term  "permanent  residents"  indicates 
that  there  was  an  intent  in  the  bill  to  exclude  those  persons 
who  are  temporarily  residing  in  the  United  States  but  not  all 
ocn- citizens.   The  1955  amendment  to  Section  114  which  qualified 
the  Cuban  refugees  as  being  eligible  for  this  program  further 
Illustrates  the  fc;ct  that  citizenship  was  net  to  be  a  test  to 
determine  eligibility  for  participation.   Further  evidence  of 
the  tr.ct   that  citizenship  pas  not  to  be  a  auilifying  factor  is 
found  in  the  rul.ec  and  regulations  adopted  *by  the  Secretary  of 
Labcr  in  Title  29,  cub-itle  (f)  of  the  Labor  Department  rules 
and  regulations  wherein  pursuant  to  the  authority  vested  in  him 
by  Title  I,  Part  B  of  the  Economic  Opportunity  Act  of  1954  he 
adopted  the  following  definition  of  permanent  resident: 

"(f)   :Penranent  re.-ii-ient  of  the  United  States' 
means  aparsrn  \vhcse  prin  -'pal,  actual  duelling  place 
Ic  within  *  tit  ate  or  p.v.y   other  place,  continental  or 
i.i-.ular,  including  the  Trust  Territory  of  the  Pacific 
Islands,  which  is  subject  to  the  jurisdiction  of  the 
Uuited  States  rid  who  is  not  a  nonimmigrant  alien  as 
defined  in  sf.c'iion  101(a)  (15)  of  the  Immigration  and 
National! ty  Act." 

In  the  light  of  the  history  of  the  legislation,  the 
special  purposes  ar.d  ends  which  it  seeks  to  achieve,  and  the 
fact  that  at  the  time  that  the  Act  was  passed  there  were  a 
great  number  of  permanent  residents  in  the  United  States  who 
could  qualify  for  benefits  under  the  Act  and  who  were  not 
citizens,  it  is  my  conclusion  that  the  provisions  of  the  Labor 
Code  and  the  provisions  of  the  Charter  dealing  with  citizen- 
ship should  not  be  construed  to  apply  to  young  men  and  women 
enrolled  in  a  Neighborhood  Youth  Corps  program. 

While  it  is  true  that  the  City  and  County  and  the  School 
District  have  designated  these  persons  "employees"  of  the  City 
and  the  School  District,  this  was  done  only  in  order  that  the 
programs  could  be  effectively  and  conveniently  administered 
under  the  existing  organization  of  these  two  political  sub- 
divisions.   Both  of  the  programs  which  are  presently  being 
sponsored  in  San  Francisco  have  as  a  principal  part  of  their 
criteria  the  fact  that  the  programs  in  no  way  will  replace 
persons  presently  employed  or  perform  functions  of  persons 
ordinarily  employed  for  that  purpose.   A  review  of  the  history 
of  the  Labor  Code  provisions  and  the  Charter  restriction  rel- 
ative to  citizenship  of  employees  lead  to  the  conclusion  that 
the  programs  and  type  of  work  undertaken  by  these  young  people 
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under  federal  authorization  do  not  come  within  the  purview  or 
scope  of  restrictive  state  or  local  legislation  relative  to 
public  employees.    Further,  the  funds  being  furnished  to  San 
Francisco  by  the  federal  government  through  the  Economic  Oppor- 
tunity Act  are  county  funds  only  to  the  extent  that  the  county 
treasurer  is  designated  as  a  depository  and  distributing  agent 
of  the  federal  funds  deposited  for  the  specific  purpose  of 
payment  to  the  young  men  and  women  who  perform  the  services 
which  have  been  set  up  by  the  local  agency  pursuant  to  the 
federal  program.    Consequently,  you  are  advised  that  any 
students  who  are  otherwise  eligible  to  participate  in  present 
programs  sponsored  by  the  San  Francisco  Unified  School  District 
and  the  Public  Utilities  Commission  under  which  funds  are  being 
furnished  through  the  Economic  Opportunity  Act  need  not  be 
citizens,  but  must  meet  the  requirement  of  permanent  residence 
as  set  forth  in  the  rules  and  regulations  of  the  Secretary  of 
Labor. 


Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  66 -33 -A 


May  13,  1966 


Mr.  Robert  J.   Do  Ian,   Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Re:  Power  of  Board  of  Supervisors  to 
Enact  Ordinance  Restricting  Use  of 
Police  Dogs  by  Police  Department 

Dear  Mr.  Dolan: 

This  will  acknowledge  receipt  of  your  letter  of  May  10, 
1966,  reading  as  follows: 

"Please  have  your  staff  draft  and  submit  to  me 
as  6oon  as  possible  a  proposed  ordinance  which  will 
restrict  the  use  of  dogs  assigned  to  the  Canine  Corps 
of  the  Police  Department  in  substantially  the  follow- 
ing manner:   that  such  dogs  may  be  used  by  uniformed 
members  of  the  San  Francisco  Police  Department  while 
acting  in  the  line  of  their  official  duty  and  engaged 
Is  the  act  of  searching  for  or  pursuing  a  person  or 
persons  reasonably  suspected  of  committing  a  crime; 
avid  no  other  use.' 

Under  the  provijloca  of  Section  9  of  the  Charter,  uhe 

Board  ct  T-u^ervisors  possesses  and  may  exercise  only  chc^e  powers 
which  are  not  delegated  tc  other  officials,  boards  or  commissions 
by  the  Charter.   The  provisions  of  Section  35  of  the  Charter  vest 
the  manageioent  and  control  of  the  Police  Department  in  the  Police 
Conmissicm  (Section  35,  Charter  of  1932;  Chapters  2  and  3  of 
Article  VIII,  Charter  of  1899).  The  Commission  has  the  power 
to  prescribe  reasonable  rules  and  regulations  not  inconsistent 
with  this  Charter  for  the  conduct  of  its  affairs,  for  the  dis- 
tribution and  performance  of  its  business,  for  the  conduct  and 
government  of  its  officers  and  employees,  and  for  the  administra- 
tion, custody  and  protection  of  the  property  under  its  control. 
•  .  ."  (Charter,  Section  19). 

Section  35  of  the  Charter  provides  for  a  Chief  of  Police 
«od  the  rules  and  regulations  of  the  Police  Commission  provide 
that  the  chief  "shall  be  the  chief  executive  officer  of  the  depart- 
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oent  and  be  chargeable  with  and  responsible  for  the  execution  of 
criminal  laws  and  penal  ordinances,  rules  and  procedures  of  the 
department  and  orders  of  the  board'1  and  shall  "have  control  and 
direction  of  all  members  in  the  lawful  exercise  of  his  functions" 
(Rules  3.01  and  3.03).  Members  of  the  department  are  specifically 
charged  with  the  power  and  duty  to  prevent  crime,  protect  life 
and  property,  detect  and  arrest  offenders,  preserve  the  public 
peace  and  enforce  all  penal  laws  and  ordinances  (Rule  2.01). 

The  determination  of  the  method  and  nature  of  the  use 
of  the  instrumentalities  under  its  control,  including  police 
dogs,  in  the  detection,  prevention  and  control  of  crime,  the 
apprehension  of  criminals,  the  preservation  of  the  public  peace 
and  the  protection  of  life  and  property  is  a  question  of  admin- 
istrative management  of  the  department  delegated  to  the  Police 
Commission  by  the  Charter  and  through  it  to  the  Chief  of  Police 
and  the  members  of  the  department.  Accordingly,  the  Board  of 
Supervisors  is  without  power  to  adopt  a  legally  valid  ordinance 
that  would  limit  the  use  of  the  police  dogs  in  the  manner  set 
forth  in  your  letter. 

For  this  reason  I  am  not  submitting  the  draft  of 
ordinance  requested  in  the  letter. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 

TJB 


.•;. 


Letter  Opinion  No.  66-34-A 
May  16,  1966 


Honorable  William  C.   Blake 

Board  of  Supervisors 

235  City  Hail 

San  Francisco,  California 


Re:   Number  of  copies  of  edition  containing 

City  advertising  which  must  be  distributed 
by  official  newspaper ^_^ 

Dear  Supervisor  Blake: 

You  have  asked  whether  the  official  newspaper  must 
distribute  to  the  public  at  least  8000  copies  of  the  edition 
containing  the  official  advertising  of  the  City  and  County  of 
San  Francisco,  with  particular  reference  to  the  proposed  annual 
budget  and  appropriation  ordinance,  in  order  that  the  publication 
nay  be  considered  legally  sufficient. 

Under  Section  72  of  the  Charter  the  proposed  budget 
submitted  by  the  Mayor  and  the  proposed  annual  appropriation 
ordinance  is  to  be  published  as  required  for  ordinances  upon 
submission  to  the  Board  of  Supervisors. 

Section  224  of  the  Charter  provides: 

"Whenever  advertising  or  publication  is  required 
by  the  provisions  of  this  charter,  it  shall  mean  one 
publication  in  the  official  newspaper  of  the  city  and 
county,  unless  a  greater  number  of  publications  is 
specifically  required;  .  .  ." 

And,  in  part,  Section  13  of  the  Charter  states: 

"The  term  'published'  as  used  in  this  charter 
shall  mean  publication  in  the  official  newspaper  as 
required  by  charter.   The  official  newspaper  is  hereby 
defined  to  be  a  daily  newspaper  of  general  circulation, 
published  in  the  city  and  county  and  which  has  a  bona 
fide  daily  circulation  of  at  least  8000  copies," 

A  publication  in  a  single  edition  of  the  official  newspaper 
af  the  city  and  county,  provided  that  that  edition  contains  sub- 
•tantially  the  same  news,  features  and  editorials  as  the  other 
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editions   is  distributed  generally  to  subscribers  and  the  public 
with  a  circulation  of  at  least  3000  copies,  is  the  publication 
which  is  required  under  the  aforementioned  sections.   (See  Citv 
Attorney's  Opinions  Nos„  570  dated  May  25,  1932:  209  dated 
June  26,  1950;  239,  dated  September  7,  1950.) 

The  current  agreement  with  the  official  newspaper  requires 
that  all  official  advertising  appear  in  one  or  more  regular 
editions  naving  an  actual  minimum  circulation  in  the  city  and 
county  of  8000  copies.  ' 


You  are  so  advised. 


Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  66-35-A 


May  19,  1966 


Supervisor  Roger  Boas 
Chairman, Health  Committee 
Board  of  Supervisors 
235  City  Kail 
San  Francisco,  California 

Subject:  Your  File  198-66 

Power  of  Board  of  Supervisors  to 
Delegate  to  Chief,  Bureau  cf  Fire 
Prevention  and  Public  Safety,  Authority 
to  Waive  or  Modify  Requirements  of 
Hous'in^  Code 

Dear  Supervisor  Boas: 

You  have  requested  my  advice  as  to  the  legal  validity  of  a 
proposed  ordinance  adding  a  new  section  to  the  Housing  Code  (Part 
II,  Chapter  12,  San  Francisco  Municipal  Code), 

The  proposed  legislation  would  authorize  the  Chief  of  the 
Bureau  of  Fire  Prevention  and  Public  Safety  to  waive  or  approve 
nodifications  of  or  alternative  means  of  complying  with  retro- 
active requirements  of  sections  of  the  Housing  Code  relating  to 
the  installation  of  fire  protective  devices  and  facilities  pro- 
vided that  the  modification  or  use  of  alternative  means  of  pro- 
tection afford  a  degree  of  safety  to  the  occupants  of  the  building 
substantially  equivalent  to  the  requirements  of  the  Housing  Code, 
the  Building  Code  and  applicable  sections  of  the  Fire  Code. 

As  a  general  rule,  a  legislative  body  may  not  delegate  its 
I  legislative  power  to  the  uncontrolled  discretion  of  an  administra- 
tive board  or  officer.   (Schechter  Poultry  Corp.  v.  United  States, 
I  295  U.S.  495,  79  L.  Ed.  1570:  People1^  Fed.  S .  &T7~Alis n .  v. 
Franchise  Tax  Board,  110  Cal,  App.  2d  61T6T5 


However,  where  the  legislative  body  establishes  a  sufficiently 
clear  test  or  standard,  the  discretion  to  carry  out  the  legislative 
purpose  may  be  granted  to  an  administrative  board  or  officer. 
Hampton  &  Co.  v.  United  States,  276  U.S.  394,  72  L.  Ed.  624;  Yakus 
UniteT'a'ta'r.es.  321  U.S.TTS,  88  L.  Ed.  834;  Brock  v.  Superior 


^ourt,  9  CaTT'Za  291.) 
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The  standard  set  forth  in  the  proposed  ordinance  for  the 
exercise  of  discretion  by  the  Chief  of  the  Eureau  of  Fire  Prevention 
and  Public  Safety  in  his  original  jurisdiction  and  the  Board  of 
Permit  Appeals  in  its  appellate  jurisdiction  in  considering  re- 
quests for  approval  of  modifications  or  the  use  of  alternative 
means  of  protection  is  that  there  be  afforded  to  the  occupants 
of  the  building  a  degree  of  safety  "substantially  equivalent"  to 
the  requirements  of  the  Housing  Code,  the  Building  Code  and  the 
applicable  sections  of  the  Fire  Code. 

The  word  "substantially"  and  the  term  "substantially  equiva- 
lent" as  Uccd  in  regulatory  laws  have  received  judicial  construc- 
tion by  the  courts.  Thus,  in  the  case  of  Central  Manufacturing 
District,  T.nco  v.  Board  of  Supervisors,  176  Cal.  App.  2d  850,  854, 
855,  the  court  in  construing  the  word  substantially"  as  used  in 
the  phrase  "substantially  the  same"  pointed  out  that  the  word 
"substantial"  is  a  relative  tern,  its  measure  to  be  gauged  by  all 
the  circumstances  surrounding  the  matter  in  reference  to  which 
the  expression  is  used,  and  then  cited  the  following  from  the  case 
of  Adams  v.  Edwgyds,  1  Fed.  Cas.  112,  114,  where  the  court  stated: 

"'And  I  do  not  say,  as  one  of  my  brethren  has 
said,  that  there  is  no  definite  signification  to  the 
word  "substantial."  When  we  say  a  thing  is  sub- 
stantially the  same,  we  mean  it  is  the  same  in  all 
important  particulars 3   It  must  be  of  the  same  material, 
when  the  material  is  important;  it  must  be  of  the  same 
thickness,  when  thickness  is  important;  it  must  be  ap- 
plied in  the  same  way,  condition,  and  extent,  to  the 
doors  as  well  as  the  sides,  when  either  of  these  cir- 
cumstances makes  an  essential  difference.'" 

(Also  see  State  v,  Wieland,  69  N.W.  2d  217.) 

In  the  case  of  Sutto  v.  Board  of  Medical  Registration  and 
Examination  (Indiana),  130  N\E.  2d  533,  5"3S,  the  court  "held  that 
the  term  "substantially  equivalent"  as  used  in  a  statute  allowing 
substantially  equivalent  qualifications  in  connection  with  the 
granting  of  chiropractic  licenses  to  chiropractors  licensed  in  other 
states  meant  "that  which  is  equal  in  value  in  essential  and  material 
requirements o"   (Also  see  Reverse  Stitch  Manufacturing  Co.  v.  Calif- 
ornia Reverse  Stitch  Co.,  B~i  Fed.  Supp.  97~6";  national  Labor  Relations 
loard  y.  Carlisle  Lumber  Co.,  99  Fed,  2d  533;  James  Talcott  Inc.  v. 
B  J  Contracting  Co.,  HTlUJ.  2d  473.) 

Accordingly,  there  is  a  legally  sustainable  standard  provided 
in  the  proposed  legislation  for  the  approval  of  modifications  or 
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alternative  means  of  complying  with  the  retroactive  requirements 
of  the  Housing  Cods  relating  to  the  installation  of  fire  protec- 
tive devices  and  facilities. 

However,  there  is  no  standard  set  fcriih  for  the  guidance  of 
the  Chief  of  the  Bureau  of  Fire  Prevention  and  Public  Safety  nor 
the  Board  of  Fermit  Appeals  in  the  performance  of  its  appellate 
functions  in  exercising  the  power  that  would  be  delegated  to  these 
officials  by  the  provision  of  the  ordinance  authorizing  the  waiver 
of  such  requirements.  This  provision  would,  under  tho  authorities 
above  cited,  constitute  an  invalid  delegation  of  legislative  power. 

You  are  therefore  advised  that  it  is  my  opinion  that  the 
proposed  ordinance  is  invalid  as  presently  drafted. 

Very  truly  yours, 


THOMAS  M0  O'CONNOR 
City  Attorney 


TJB 
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Juvenile  Justice  Commission 

375  Woods  ide  Avenue 

San  Francisco,  California  94127 

Attention:  Mr.  Thomas  J.  Lanehan,  Chairman 

Subject:  Law  Applicable  to  Appointment  and 

Removal  of  Juvenile  Probation  Officer 

Dear  Mr.  Lenehan: 

You  have  asked  for  an  interpretation  of  the  law  relating 
to  the  appointment  of  the  Probation  Officer  of  the  Juvenile  Court. 

Section  575  of  the  Juvenile  Court  Law  (Division  II,  Part  I 
of  the  Welfare  and  Institutions  Code)  provides  in  part  as  follows : 

"Probation  officers  in  any  county  shall  be  nominated 
by  the  juvenile  justice  commission  ...  of  such  county 
in  such  manner  as  the  judge  of  the  juvenile  court  in  that 
county  shall  direct,  and  shall  then  be  appointed  by  such 
judge." 

The  provisions  of  Section  575  of  the  Welfare  and  Institution: 
Code  do  net  apply  to  the  appointment  of  the  Probation  Officer  of  the 
Juvenile  Court  in  any  county  which  has  a  county  charter  wherein  the 
laws  of  the  county  provide  a  method  of  appointment  and  tenure  of 
office  for  probation  officers."  Further,  the  Constitution  of  the 
State  of  California  in  Article  XI,  Section  8-1/2,  provides  that 
any  charter  of  a  consolidated  city  and  county  may  provide  for  the 
"method  of  appointment,  qualifications,  tenure  of  office  and  removal 
of  .  .  ,  deputies,  clerks  and  other  employees"  of  the  Superior  Court. 
Pursuant  to  this  section  of  the  State  Constitution,  the  Charter  of 
the  City  and  County  of  San  Francisco  provides  in  Section  58  thereof 
as  follows : 

"The  judge  of  the  superior  court  of  the  city  and 
county  who  has  been  or  who  hereafter  may  be  designated 
the  judge  of  the  juvenile  court  shall  by  order  entered 
in  the  minutes  of  the  court,  appoint  the  probation 
officer  of  the  juvenile  court.  ' 


ion 
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I  am  therefore  of  the  opinion  that  Section  58  of  the 
Charter  controls  and  the  Juvenile  Court  Judge  appoints  the 
Probation  Officer  pursuant  to  the  provisions  of  Section  58  of 
the  Charter  and  Section  575  of  the  Welfare  and  Institutions 
Code  has  no  application  in  this  matter. 

Section  575  of  the  Welfare  and  Institutions  Code  provides 
in  part  as  follows :  r 

"Probation  officers  may  at  any  time  be  removed 
by  the  judge  of  the  juvenile  court  for  good  cause 
shown;  and  the  judge  of  the  juvenile  court  may  in 
his  discretion  at  any  time  remove  any  such  prcbati 
officer  with  the  written  approval  of  a  majority  of 
the  members  of  the  juvenile* justice  commission." 

Although  the  Charter  provides  in  Section  58  for  the 
appointment  cf  the  Probation  Officer  of  the  Juvenile  Court,  the 
Charter  is  silent  as  to  the  method  of  removal.  Ordinarily, 
where  there  is  no  provision  for  the  removal  of  an  appointive 
employee,  he  would  serve  at  the  pleasure  of  the  appointing  officer. 
However,  Section  576  of  the  Welfare  and  Institutions  Code  provides 
that  where  the  matter  is  not  provided  for  by  local  law,  removal 
shall  be  controlled  exclusively  by  the  provisions  of  the  Welfare 
and  Institutions  Code.   It  is  my  opinion  therefore  that  Section  575 
would  govern  as  to  the  removal  of  a  probation  officer. 

Ycu  also  ask  what  is  meant  by  the  term  "for  good  cause 
shewn  with  respect  to  the  removal  of  the  Probation  Officer  of 
the  Juvenile  Court.   In  City  Attorney's  Opinion  No.  1568,  dated 
October  4,  1961,  the  meaning  of  the  yhrase  "removal  for  cause" 
was  discussed  as  follows: 

"To  summarize,  it  is  clear  that  an  unbroken  line 
of  authority  establishes  the  principle  that  removal 

for  cause'  excludes  the  possibility  of  removal  upon 
an  arbitrary  basis,  or  upon  the  mere  basis  of  the  dis- 
pleasure or  disagreement  cf  the  removing  authority  with 
the  actions  of  the  affected  officer,   As  a  necessary 
corollary  of  such  principle,  it  is  required,  to  validate 
removal,  that  the  affected  officer  be  shewn  generally 
unfit  to  perform  the  duties  of  his  office  or  to  have 
been  actuated  in  decision  by  corrupt  motives.   Errors 
in  judgment,  unaccompanied  by  general  unfitness  or  illegal 
motives,  are  not  sufficient  to  constitute  the  statutory 
(or  common  law)  'cause'  which  must  be  present  in  order 
to  legalize  a  removal." 
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The  meaning  given  to  the  phrase  "for  cause"  in  that 
opinion  applies  equally  to  the  phrase  "for  good  cause  shown." 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
City  Attorney 

cc:  Hon.  Raymond  J.  O'Connor 
Thomas  F.  Strycula 

PJD 


Letter  Opinion  No.  66-37-A 


July  25,  1966 


Mr.  Virgil  L.  Elliott,  Director 
Department  of  Finance  and  Records 
City  and  County  of  San  Francisco 
170  City  Hall 
San  Francisco,  California  94102 

Re:  Disposal  of  County  Clerk's  Records 

Dear  Mr.  Elliott: 

This  will  acknowledge  receipt  of  your  written  request 
dated  May  3,  1966,  relative  to  the  destruction  of  certain  listed 
records  of  the  County  Clerk  pertaining  to  the  superior  court  and 
presently  stored  at  the  Records  Center. 

In  answer  to  your  request,  you  are  informed  that  the 
various  items  listed  may  not  be  destroyed  unless  prior  photo- 
graphic, microphotographic,  photostatic  or  other  similar  repro- 
duction is  first  made. 

The  superior  court  is  an  integral  part  of  the  state 
judicial  system  under  Article  XI,  Section  6,  of  the  Constitution 
and  as  such  any  general  or  specific  laws  enacted  by  the  Legisla- 
ture are  specifically  applicable  to  such  court,  its  officers  and 
functions. 

An  examination  and  check  of  the  various  items  listed  in 
your  letter  indicates  that  they  are  kept  pursuant  to  law  and  more 
specifically  the  various  provisions  of  the  Government  Code 
relative  to  the  functions  of  the  superior  court.   (Gov.  Code 
§69500  et  seq.) 

You  are  therefore  advised  that  the  records  in  question 
may  be  destroyed  under  the  following  steps  as  provided  by  section 
69503  of  the  aforesaid  Government  Code: 

The  County  Clerk  may  destroy  all  documents,  records, 
instruments,  books,  papers,  depositions  and  transcripts,  in  any 
action  or  proceeding  in  the  superior  court,  or  otherwise  filed 
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in  his  office,  pursuant  to  law,  or  any  will  delivered  to  him 
pursuant  to  section  320  of  the  Probate  Code,  if  all  of  the  follow- 
ing conditions  exist: 

(a)  Eight  years  have  elapsed  since  the  delivery  to  him 
of  any  will,  or  the  filing  of  any  paper  in  the  action  or  proceed- 
ing and  the  records  of  the  county  clerk  do  not  show  that  the 
action  or  proceeding  is  pending  on  appeal  in  any  court. 

(b)  Transcripts  of  coroner's  inquests,  depositions, 
and,  when  the  written  consent  of  the  district  attorney  is  first 
obtained,  transcripts  of  preliminary  hearings  may  be  destroyed 
when  three  years  have  elapsed  since  their  filing  in  the  office  of 
the  county  clerk  and  no  appeal  is  pending  in  any  court. 

(c)  The  county  clerk  maintains  for  the  use  of  the 
public  a  microphotographic  film  print  or  copy  of  each  document, 
record,  instrument,  book,  paper,  deposition,  or  transcript  so 
destroyed  prepared  pursuant  to  the  procedure  specified  in 
sections  1920b  and  1923  of  the  Code  of  Civil  Procedure. 

(d)  The  county  clerk  promptly  seals  and  stores  at  least 
one  original  negative  of  each  such  microphotographic  film  in  such 
manner  and  place  as  reasonably  to  assure  its  preservation  indefi- 
nitely against  loss,  theft,  defacement,  or  destruction. 

You  are  so  advised. 

Very  truly  yours, 


THOMAS  M.    O'CONNOR 
City  Attorney 

BET 
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July   25,    1966 


Mr.  James  M.  Cannon 

Clerk  of  the  Municipal  Court 

301  City  Hall 

San  Francisco,  California 

Re:  Destruction  of  Municipal  Court  Records 

Dear  Mr.  Cannon: 

This  will  acknowledge  receipt  of  your  written  request, 
dated  June  18,  1966,  relative  to  the  destruction  of  certain  listed 
volumes  of  Municipal  Court  records  now  stored  at  the  Records 
Center. 

In  answer  to  your  request,  you  are  informed  that  other 
than  the  Assembly  District  Maps  the  rest  of  the  listed  items  may 
not  be  destroyed  without  prior  micro-filming. 

The  municipal  court  is  an  integral  part  of  the  state 
judicial  system  under  article  VI,  section  11,  of  the  Constitution 
and  as  such  any  general  or  specific  laws  enacted  by  the  Legislature 
are  specifically  applicable  to  such  court,  its  officers  and 
functions . 

An  examination  and  check  of  the  lists  of  records  sub- 
mitted indicates  that  the  records  of  these  fines  and  cash  items 
are  kept  pursuant  to  Sections  24350-24356  of  the  Government  Code 
and  made  specifically  applicable  to  municipal  court  officers  by 
Section  72004  of  the  Government  Code.   The  indices,  minutes, 
register  of  actions  and  other  records  are  kept  pursuant  to 
Section  72050.5  and  Section  72051  of  the  same  Code. 

You  are  therefore  advised  as  follows:  The  records  in 
question  may  be  destroyed  under  the  following  steps  as  provided 
by  Section  72052  and  Section  72052.5  of  the  Government  Code: 

(a)   Upon  order  of  the  presiding  judge  of  a  munfcioal 
court,  the  clerk  may  destroy  all  records,  papers  and  exhibits- 
filed  or  kept  in  a  court  in  any  civil  action  or  special  proceeding 
after  the  lapse  of  fifteen  years  from  the  date  on  which  judgment 
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in  such  case  became  final  or,  if  it  has  not  been  prosecuted  to 
judgment,  after  fifteen  years  from  the  date  of  the  commencement 
of  the  action  or  proceeding. 

(b)  A  register  of  actions,  minutes  and  permanent 
indices  cannot  be  destroyed  as  such  under  an  order  by  the  court. 

(c)  Whenever  permanent  records  are  required  by  law  to 
be  kept,  such  as  indices,  minutes  and  any  other  records,  the  same 
may  be  destroyed  if  they  are  photographed,  micro-photographed, 
micro -filmed  or  photocopied  by  the  clerk  of  the  municipal  court 
under  the  following  conditions: 

1.  In  civil  proceedings,  fifteen  years  have  elapsed 
from  the  date  of  the  commencement  of  the  action  or  proceeding. 

2.  In  other  than  civil  proceedings,  ten  years  have 
elapsed  from  the  date  of  the  commencement  of  the  action  or  pro- 
ceeding, or  from  the  date  of  recording  any  transaction  in  any 
cash  receipt  and  disbursement  records,  surety  bond  registers  or 
other  books  or  records. 

Your  attention  is  further  directed  to  the  provisions  of 
Section  72052.5  as  to  the  manner  and  method  for  reproducing  the 
records  in  question  and  the  preservation  and  safekeeping  of  such 
reproductions. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 

EEY 


Letter  Opinion  No.  66-39 -A 


July  25,  1966 


Mr.  Virgil  L.  Elliott 

Director  of  Finance  and  Records 

170  City  Hall 

San  Francisco,  California  94102 


Re:   Disposal  of  Useless  Records 
at  Records  Center 


Dear  Mr.  Elliott: 

This  will  acknowledge  receipt  of  your  recent  request 
relative  to  the  captioned  matter. 

Pursuant  to  your  request  I  have  checked  the  Records 
Disposition  Schedule  submittcd-by  you. relative  to  the  Tax 
Collector  and  Redemption  Officer  and  find  the  same  to  be  accurate 
and  complete  as  far  as  information  contained  in  the  columns 
under  "Legal  Retention  Period"  and  "Authority  for  Destruction" 
as  they  pertain  to  1)  Secured  Tax  Roll,  2)  Secured  Tax  Roll  Index, 
3)  Delinquent  Tax  Roll,  and  4)  Unsecured  Tax  Roll.   Their 
destruction  may  be  authorized  under  the  authorities  indicated  by 
you. 

However,  the  records  pertaining  to  the  following  should 
not  be  destroyed  as  they  may  be  of  legal  significance:  1)  Tunnel 
Agreements  and  2)  Legal  Files,  Bur.  Del.  Rev.  Coll'n. 

As  to  records  pertaining  to:   1)  Tunnel  Tax  Roll  and 
2)  Purchase  and  Use  Tax  Returns,  it  is  recommended  that  you 
obtain  the  approval  of  the  Controller  before  they  are  destroyed 
as  provided  under  the  second  and  fourth  paragraphs  of  §8.3  of 
the  San  Francisco  Administrative  Code. 

You  are  so  advised. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  Mo.  66-40-A 
June  8,  1966 


Finance  Committee 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 


Subject:  Beard  of  Supervisors;  Power 
in  re  Acquisition  of  School 
Sites 


Gentlemen: 


This  is  in  response  to  request  made  at  the  meeting  of  the 
Finance  Committee  held  on  Wednesday,  June  1,  1956,  that  I  advise 
the  Committee  as  to  the  power  of  the  Board  of  Supervisors  to  act  on 
items  1  and  2  on  the  calendar  for  that  date,  which  were  proposed 
resolutions  authorizing  the  acquisition  of  real  property  for  school 
sites. 

It  may  be  preliminarily  noted  that  the  Board  of  Supervisors 
does  not  have  the  power  to  select  or  establish  sites  for  school 
buildings  to  be  operated  and  maintained  by  the  San  Francisco  Unified 
School  District.   This  power  is  vested  in  the  San  Francisco  Board  of 
Education  under  provisions  of  sections  9  and  135  of  the  Charter,  and 
sections  15001  to  15010  of  the  Education  Code.   (See  Athcrton  v. 
Superior  Court.  159  C.A.  2d  417;  People  v.  Oken,  159  C.A.'ld   456.) 

Insofar  as  the  expenditure  of  funds  for  the  acquisition 
of  school  sites  is  concerned,  the  Board  of  Supervisors  has  no  con- 
trol over  the  budget  of  the  School  District  or  the  expenditure  of 
School  District  funds.   (Sections  9  and  135  of  the  Charter; 
Kennedy  v.  Miller,  97  Cal.  429;  Esberg  v.  3adaracco,  202  Cal.  110.) 
however,  when  the  Board  of  Supervisors  has  submitted  to  the  elector- 
ate of  the  City  and  County  of  San  Francisco  a  proposition  to  incur 
a  bonded  indebtedness  for  school  purposes  and  the  electorate  has 
authorized  such  an  indebtedness,  the  funds  realized  from  the  sale  of 
the  bonds  are  City  and  County  funds  and  the  Board  of  Supervisors 
•■as  control  over  the  appropriations  to  be  made  from  such  bond  funds. 
(Municipal  Bond  Act  of  1901,  sections  43600  to  43638  of  the  Govern- 
ment Cole;  In  Re  Wetmorc,  99  Cal.  145;  Law  v.  City  and  County  of  San 
Francisco.  144  Cal.  354;  Mines  v.  Del  Vallc,201  Cal.  273.) 

File  259-66,  item  1  on  the  Finance  Committee  calendar, 
would  authorize  the  acquisition  of  two  pieces  of  property  for  the 
^xpansion  of  Bret  Harte  School  from  School  District  funds.   The 
ward  of  Supervisors  has  no  legal  control  over  the  expenditure  of 
these  funds  and  it  is  not  legally  necessary  thai  it  authorize  the 
acquisition  or  act  on  the  proposed  resolution. 


Finance  Committee 
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File  266-66,  item  2  on  your  calendar,  would  authorize 
the  acquisition  of  certain  real  property  for  a  high  school  site 
in  the  Diamond  Heights  reievelopment  area  from  bond  funds.   The 
Board  of  Supervisors  has  the  power  to  act  on  this  resolution  an1. 
may  either  adopt  it  or  disapprove  it. 

Very  truly  yours, 


THOMAS  M.    O'COIINOR 
City  Attorney 


TJF 


Letter  Opinion  No.  66-41-A 
June  10,  1966 


Mr.  George  J.  Grubb 

General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California 

Subject:  Chief  Probation  Officer,  Juvenile  Court; 
Authority  to  Designate  Person  to  Perform 
Duties  While  on  Leave  of  Absence 

Dear  Mr.  Grubb: 

This  refers  to -your  letter  of  June  8,  1966  in  which  you 
request  my  opinion  whether  Miss  Jane  Cassedy,  0416  Assistant  Chief 
Probation  Officer,  Juvenile  Court,  is  entitled  to  succeed  to  the 
duties  of  Chief  Probation  Officer,  Juvenile  Court,  while  the  incum- 
bent of  said  position,  Thomas  F.  Strycula,  is  absent  on  leave  with 
pay. 

The  problem  presented  by  your  request  concerns  itself  with 
the  question  of  who  has  the  authority  to  designate  a  person  to  per- 
form the  duties  of  Chief  Probation  Officer,  Juvenile  Court,  an 
exempt  position,  while  the  incumbent  thereof  is  absent  on  leave  with 
pay.  When  an  incumbent  is  on  leave  with  pay  there  is  no  vacancy  in 
the  office  or  position  and  generally  some  other  person  in  the  depart- 
ment is  designated  to  perform  the  duties  thereof.   The  power  to 
make  this  designation  is  vested  in  the  chief  of  the  department  pur- 
suant to  the  provisions  of  section  141  of  the  Charter  which  reads, 
in  part,  as  follows: 

"Ho  person  shall  hold  a  position  outside  of  the 
classification  to  which  he  has  been  appointed, 
provided  that  every  employee  of  any  deportment 
or  office  shall  discharge  any  of  the  duties  per- 
taining to  such  department  or  office  to  which  his 
chief  nay  temporarily  assign  him." 

In  the  present  case,  the  assignment  would  be  made  by  the  chief  of  the 
department  who  would  be  the  Chief  Probation  Officer,  Juvenile  Court. 

The  Assistant  Chief  Probation  Officer  of  the  Juvenile  Court 
»t  assert  the  right  to  perform  the  functions  of  the  Chief 
Probation  Officer  during  the  incumbent's  absence  based  solely  upon 
language  contained  in  the  class  specification  for  the  position 
which,  under  the  title  "Example  of  Duties,"  reads  as  follows: 
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June  10,  1965 


absence 


acts  for  the  department  head  in  his 


You  enclosed  in  your  letter  a  letter  dated  January  14,  1964 
iron  the  Chief  Probation  Officer  to  the  Civil  Service  Commission 
requesting  an  increase  in  pay  for  the  position  of  Assistant  Chief 
Probation  Officer,  which  states  that  the  Assistant  Chief  Probation 
fficcr  '  automatically''  becomes  Acting  Chief  Probation  Officer  any 
time  the  Chief  is  away  from  the  office.  Since  the  Chief  Probation 
fficor  may  designate  one  other  than  the  Assistant  Chief  Probation 
Eficer  to  act  during  his  absence,  the  statement  contained  in  this 
letter  is  not  accurate  and  does  not  constitute  a  present  designation 

The  Chief  Probation  Officer  should  be  contacted  by  you  in 
order  to  ascertain  frot)  him  whether  he  desires  to  designate  the 
Assistant  Chief  Probation  Officer  or  some  other  employee  in  the 
fficc  to  act  and  perform  the  functions  of  the  Chief  Probation 
)fficer  during  his  current  absence.   If  the  circumstances  are  that 
the  Chief  Probation  Officer  intends  to  resign  at  the  end  of  his 
Leave,  he  may  wish  to  consult  with  the  Judge  of  the  Juvenile  Court 
and  the  personnel  committee  of  the  Judges  of  the  Superior  Court  be- 
fore he  makes  a  designation  during  the  interim  period. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


BJW 


Letter  Opinion  No.  66-42-A 


June  15,  1966 


Mr.  Nathan  B.  Cooper 

Controller 

109  City  Hall 

San  Francisco,  Califc 


Dear  Mr.  Cooper: 


Subject:   Application  of  Lump-Sum  Social  Security 
Payments  to  Costs  of  Recipient's  Care 
at  Laguna  Konda 


You  ask  whether  retroactive  lump-sum  payments  of  adjusted 
social  security  benefits  are  properly  applicable  to  costs  of  the 
recipient's  care  at  Laguna  Honda. 

As  you  know,  subsection  (d)  was  added  to  section  11008 
of  the  Welfare  &  Institutions  Code  during  the  1955  Second  Extra- 
ordinary Session  of  the  California  Legislature,  and  became  effective 
immediately  upon  signature  by  the  Governor.   The  pertinent  part  of 
that  lav;  now  requires  the  State  Department  of  Social  Welfare  to  ex- 
clude lump-sum  payments  made  "as  a  result  of  Public  Law  C9-97,  the 
social  security  amendments  of  1965  and  due  to  the  retroactive 
operation  of  increases  in  social  security  benefits  contained  therein" 
from  consideration  as  "income"  in  determining  the  amount  of  state 
aid  required  for  support  of  a  recipient,  and  directs  that  "Any 
adjustment  in  the  aid  payment  to  a  recipient  made  prior  to  the  effec- 
tive date  of  this  provision,  because  of  such  lump-sum  payment,  shall 
be  corrected  ... 

The  effect  of  this  legislation,  as  I  understand  it,  is 
to  place  lump-sum  payments  made  under  Public  Law  89-97  in  the 
category  of  casual  rather  than  established  income  of  the  recipient 
from  which  costs  of  care  at  Laguna  Honda  (or  other  public  institu- 
tion) are  recoverable.   Casual  income,  such  as  occasional  gifts  of 
money  from  relatives  or  friends,  is  exempt  from  attachment  at  law 
for  application  to  support  of  the  recipient,  but  may  be  retained 
by  him  or  expended  in  whatsoever  manner  he  chooses.   If  the  recip- 
ient dies  leaving  unspent  all  or  part  of  money  so  received,  the 
balance  would  become  part  of  his  estate. 


., 


For  these  reasons,  I  an  of  the  opinion  that  the  amounts 
any  retroactive  lump-sum  payment  made  to  a  recipient  under  Public 
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Law  89-97,  which  was  applied  to  his  maintenance  at  Laguna  Honda, 
should  be  refunded  to  hin;  in  circumstances  where  the  recipient  of 
such  applied  payment  has  died,  his  estate  should  be  so  reimbursed. 


Very  truly  yaurs, 


THOMAS  M.  O'CONNOR 
City  Attorney 


PJD 


Letter  Opinion  No.  66-43-A 


June  20,  1966 


Ellis  D.  Sox,  M.  D. 

Director  of  Public  Health 

101  Grove  Street 

San  Francisco,  California  94102 


Subject:   May  Department  of  Public  Health 
Require  Permits  and  Charge  Fees 
for  Automatic  Washing  Machines 
in  Apartment  Buildings 


Dear  Doctor  Sex: 


You  have  asked  whether  apartment  house  owners  need  obtain 
a  permit  and  pay  a  license  fee  for  maintaining  automatic  washing 
nachines  on  their  premises  in  the  following  situations: 

"Two  or  more  washing  machines  are  provided  in 
a  centre1.!  location  for  the  shared  but  exclusive 
use  of  the  occupants  of  an  apartment  building, 
and  where  no  direct  fee  is  charged  the  user. 

"Two  or  more  washing  machines  are  provided  in  a 
central  location  for  the  shared  but  exclusive 
use  of  the  occupants  of  an  apartment  building, 
and  where  a  fee  is  charged  the  user  by  the  owner 
of  the  apartment  building  and/or  by  a  service 
agency. " 

Regulation  of  public  laundries  is  imposed  by  Section  354 
of  Article  7  of  the  Health  Code,   This  includes  automatic  laundries 
as  defined  in  Section  360  of  the  same  code.   Under  Sccr.ion  354  a 
permit  is  required  for  any  person  to  "carry  on  the  business  of  public 
laundry  or  washhouse  .  .  .   for  hire  or  profit,  including  automatic 
liundries ..." 

Without  the  necessity  of  determining  whether  under  the 
two  situations  stated  by  you,  there  is  a  business  "for  hire  or  profit!' 
80  as  to  require  a  permit,  it  is  clear  that  only  public  laundries  are 
regulated  under  Section  354.   All  of  the  cases  which  have  Jcc 
-ssues  regarding  the  licensing  of  laundries  have  limited  regulation 
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pnder  laws  similar  to  Section  354  to  public  laundries.  And  they 
have  defined  a  public  laundry  as  a  place  where  the  service  of 
washing,  coiled  clothes  for  the  general  public  as  customers  is  per- 
formed, regardless  of  the  means  and  methods  used  in  performance  of 
such  service.  (See  E-Con-0-Wash  Corp.  of  R  I.  v.  Sousa,  164  A  2d  051 
Van  Zandt's  Inc.  v.  Department  of  Labor,  ILK   NYS  635;  State  v.  Uah 
Lee,  144  Atl.  159.)  Moreover,  it  has  been  directly  held  that  an 
apartment  house  owner  who  maintained  coin-operated  automatic  wash- 
ing machines  for  the  exclusive  use  of  his  tenants  need  not  obtain 
a  license  as  required  for  laundries  serving  the  general  public  as 
customers.   (Feople  v.  Bene,  43  N.E.  2d  61.) 

Therefore,  you  are  advised  that,  as  to  each  of  the  situ- 
ations set  forth  by  you,  apartment  house  owners  would  not  be  oper- 
ating public  laundries  and  you  may  not  require  them  to  secure  a 
permit  under  Article  7  of  the  Health  Code  and  pay  a  license  fee. 

However,  the  laundry  facilities  in  apartment  houses 
still  remain  subject  to  examination  and  regulation  in  matters  of 
sanitation  and  health  as  part  of  the  annual  inspection  by  your 
department. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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June  23,    1966 


Mr.  Robert   J.    Dolan 

Clerk  of  the   Board 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,    California 


Subject:   Proposed  License  Tax  on  Signs; 
Constitutionality  thereof 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  letter  of  June  13,  1966, wherein 
you  advise  that  the  Finance  Committee  has  for  its  consideration  a 
proposed  resolution  directing  that  a  study  be  made  by  said  Committee 
of  a  license  tax  applicable  to  certain  signs  and  requesting  that  I 
report  as  to  the  constitutionality  of  such  a  tax. 

It  is  well  established  that  license  tax  may  be  required  to 
erect  a  commercial  advertising  sign  or  billboard,  or  that  a  tax  im- 
posed upon  the  advertising  business  is  not  an  unconstitutional  in- 
fringement upon  freedom  of  speech  or  the  press.   (St.  Louis  Poster 
Adv.  Co.  v.  St.  Louis,  249  U.S.  269;  Reuben  H.  Donnelley  Corp.  v. 
3ellevue,  140  S.W.  2d  1024.         

In  West  Coast  Advertising  Co.  v.  San  Francisco,  14  Cal.2d 
515,  an  ordinance  of  the  City  and  County  of  San  Francisco  imposing 
license  taxes  upon  certain  businesses,  including  the  business  of  out- 
door advertising,  was  upheld  as  a  valid  exercise  of  a  municipality's 
control  over  its  municipal  affairs. 

In  the  light  of  the  foregoing,  and  speaking  generally,  it 
is  ray  opinion  that  the  imposition  of  a  license  tax  upon  certain  signs 
is  not,  ipso  facto,  unconstitutional,  but  that  the  constitutionality 
of  any  particular  ordinance  imposing  such  a  tax  would  depend  upon  the 
specific  provisions  contained  therein. 

Very  truly  yours, 

THOMAS  M.    O'COIINOR 
City  Attorney 


Letter  Opinion  No.  66 -45 -A 


August  16,  1966 


Mr.  Robert  J.  Do Ian,  Clerk 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Subject:  Request  of  California  Nurses  Association 
Concerning  Increase  in  the  Rate  of  Pay 
for  the  Nursing  Classification 

Dear  Mr.  Do Ian: 

This  refers  to  your  letter  of  August  9,  1966,  relative  to 
a  communication  from  the  California  Nurses'  Association  concern- 
ing an  immediate  increase  in  the  rate  of  pay  for  the  nursing 
classification  in  which  you  request  advice  as  to  what  action 
may  be  legally  taken  by  the  Board  of  Supervisors  in  the  matter. 

Pursuant  to  the  provisions  of  Sections  140  and  141  of  the 
Charter,  the  Civil  Service  Commission  is  the  employment  and 
personnel  department  of  the  City  and  County. 

Section  151  of  the  Charter  provides: 

"The  board  of  supervisors  shall  have  power  and 
it  shall  be  its  duty  to  fix  by  ordinance  from  time 
to  time,  as  in  this  section  provided,  all  salaries, 
wages  and  compensations  of  every  kind  and  nature, 
except  pension  or  retirement  allowances,  for  the 
positions,  or  places  of  employment,  of  all  officers 
and  employees  of  all  departments,  offices,  boards 
and  commissions  of  the  city  and  county  in  all  cases 
where  such  compensations  are  paid  by  the  city  and 
county." 

Section  151  of  the  Charter  also  provides: 

"In  fixing  schedules  of  compensation  as  in  this 
section  provided,  the  civil  service  commission  shall 
prepare  and  submit  to  the  board  of  supervisors  and 
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the  board  shall  adopt  a  schedule  of  compensations 
which  shall  include  all  classifications,  positions 
and  places  of  employment  the  wages  or  salaries  for 
which  are  subject  to  the  provisions  of  this  section; 
provided,  that  the  civil  service  commission  shall 
from  time  to  time  prepare  and  submit  to  the  board  of 
supervisors  and  the  board  shall  adopt  amendments  to 
the  schedule  of  compensations  which  are  necessary  to 
cover  any  new  classifications  added  by  the  civil 
service  commission.  Under  the  schedules  of  compensa- 
tion recommended  by  the  civil  service  commission  and 
adopted  by  the  board  of  supervisors  as  herein  provided, 
like  compensation  shall  be  paid  for  like  service,  based 
upon  the  classification  as  provided  in  section  141  of 
the  charter,  and  for  those  classifications  of  employment 
in  which  the  practice  is  customary,  the  proposed 
schedules  of  compensation  shall  provide  for  minima, 
intermediate,  and  maxima  salaries  and  for  a  method  of 
advancing  the  salaries  of  employees  from  the  minimum 
to  the  intermediate  and  to  the  maximum  with  due  regard 
to  seniority  of  service.  The  compensations  fixed  as 
herein  provided  shall  be  in  accord  with  the  generally 
prevailing  rates  of  wages  for  like  service  and  working 
conditions  in  private  employment  or  in  other  comparable 
governmental  organizations  in  this  state;  provided, 
that  for  specialised  services  which  are  peculiar  to  the 
municipal  jervice  and  not  duplicated  elsewhere  in 
private  or  other  governmental  organizations  in  this 
state,  the  commission  shall  recommend  and  the  board 
of  supervisors  shall  fix  a  compensation  which  shall  be 
in  accord  with  the  wages  paid  in  private  employment  or 
other  governmental  organizations  in  the  state  for  the 
nearest  comparable  service  and  working  conditions; 
and  provided  further  that  if  the  civil  service  com- 
mission determines  on  the  basis  cf  facts  and  data  collected 
as  hereinafter  provided  that  the  rates  generally  prevailing 
for  a  particular  service  in  private  employment  or  in  other 
governmental  organizations  are  inconsistent  with  the  rates 
generally  prevailing  in  private  employment  or  other 
governmental  organizations  for  services  requiring 
generally  comparable  training  and  experience,  the 
commission  shall  set  forth  these  data  in  its  official 
records  and  shall  recommend  and  the  board  of  supervisors 
shall  fix  a  compensation  for  such  service  that  shall  be 
consistent  with  the  compensations  fixed  by  the  board  of 
supervisors  for  other  services  requiring  generally 
comparable  training  and  experience;  and  provided  further 
that  the  minimum  compensation  fixed  for  full  time  employ- 


Letter  Opinion  No.  66-45-A 

Mr.  Robert  J.  Dolan,  Clerk       -3-        August  16,  1966 

ments  subject  to  the  civil  service  provisions  of  this 
charter  shall  be  not  less  than  one  hundred  and  six 
dollars  ($106)  per  month." 

Section  151  also  provides: 

"The  board  of  supervisors  may  approve,  amend  or 
reject  the  schedule  of  compensations  proposed  by  the 
civil  service  commission;  provided,  that  before  making 
any  amendment  thereto  the  data  considered  by  the  board 
of  supervisors  as  warranting  such  amendment  shall  be 
transmitted  to  the  civil  service  commission  for  review 
and  analysis  and  the  commission  shall  make  a  report 
thereon  to  the  board  of  supervisors,  together  with  a 
report  as  to  what  other  changes,  and  the  cost  thereof 
such  proposed  amendment  would  require  to  maintain  an 
equitable  relationship  with  other  rates  in  such  schedule." 

Section  151  of  the  Charter  also  contains  the  following 
provision: 

"Not  later  than  January  15th,  1944,  and  every 
five  years  thereafter  and  more  often  if  in  the  judgment 
of  the  civil  service  commission  or  the  board  of  super- 
visors economic  conditions  have  changed  to  the  extent 
that  revision  of  existing  schedules  may  be  warranted 
in  order  to  reflect  current  prevailing  conditions,  the 
civil  service  commission  shall  prepare  and  submit  to 
the  board  of  supervisors  a  schedule  of  compensations 
as  in  this  section  provided.  A  schedule  of  compensa- 
tions or  amendments  thereto  as  provided  herein  yhich 
is  adopted  by  the  board  of  supervisors  on  or  before 
April  1st  ot  any  year  shall  become  effect ive  at  the 


ted 


py  the  board  of  supervisors  after  April  1st  of  any  year 
shall  not  become  effective  until  the  beginning  of  the 
second  succeeding  fiscal  year.   .  .  ." 

You  are  therefore  advised  that  the  matter  of  increases  in 
nurses'  salaries  is  a  matter  over  which  the  Board  of  Supervisors 
has  jurisdiction.  The  preliminary  and  initial  steps  for  such  an 
increase  must  be  undertaken  by  the  Civil  Service  Commission.  The 
Board  of  Supervisors  is  restricted  by  the  Charter  as  to  the 
time  when  the  Board  can  make  increases  in  salaries  effective. 
(See  underscored  portions  of  Section  151  above  quoted.) 
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If  the  Legislative  and  Personnel  Committee  desires  to 
hold  a  public  hearing  relative  to  the  proposals  drawn  up  by  the 
California  Nurses'  Association,  such  a  hearing  can  be  held  by  the 
Committee,  but  any  action  which  the  Committee  proposed  would  be 
subject  to  the  restrictions  contained  in  Section  151  of  the 
Charter  above  quoted. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


TMO'C 


Letter  Opinion  No.  66-46-A 


July  7,  1966 


Mr.  Frank  A.  Quinn,  Director 

Human  Rights  Commission 

1254  Market  Street 

San  Francisco,  California  94102 


Subject: .  Human  Rights  Commission  — 

Investigation  of  Complaints  Alleging 
Discrimination  by  Said  Commission  and 
by  Members  of  Board  of  Supervisors 

Dear  Mr.  Quinn: 

This  is  in  reference  to  your  recent  inquiry  as  to 
the  jurisdiction  of  your  Commission  to  investigate  charges 
of  racial  discrimination  on  the  part  of  your  Commission  and 
certain  members  of  the  Board  of  Supervisors  in  connection 
with  proceedings  relating  to  the  proposed  acquisition  of 
real  property  for  a  high  school  in  the  Diamond  Heights  area. 

The  Human  Rights  Commission,  a  public  agency  of  the 
City  and  County  of  San  Francisco,  was  created  in  part  to  give 
effect  to  the  declared  policy  of  the  City  and  County  of  San 
Francisco  that  every  inhabitant  thereof  is  entitled  to  equal 
economic,  political  and  educational  opportunity  and  to  equal 
service  and  protection  by  public  agencies.   (San  Francisco 
Administrative  Code,  Sec.  12A. 5(f).) 

To  effectuate  this  policy,  the  Commission  has  specific 
jurisdiction  to  deal  with  a  charge  of  alleged  discrimination  on 
the  part  of  "any  City  and  County  agency,  board  or  officer"  sub- 
ject, however,  to  approval  by  the  Mayor  or  Chief  Administrative 
Officer,  where  appropriate.  (San  Francisco  Administrative  Code, 
Sec.  12A.5(f).)    (Emphasis  added.) 

In  addition,  jurisdiction  is  conferred  upon  the  Com- 
mission to  deal  with  a  charge  of  alleged  discrimination  on  the 
part  of  any  individual,  provided,  however,  that  mediation 
efforts  may  not  be  undertaken  by  the  Commission  without  the 
assent  of  the  parties.    (San  Francisco  Administrative  Code, 
Sec.  12A.5(g).)    (Emphasis  added.) 
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Accordingly,  in  my  opinion,  the  Human  Rights 
Commission  has  jurisdiction  to  deal  with  the  charges  filed 


herein  pursuant  to  the  provisions  of  Section  12A.5(f)  a 
(g)  of  the  San  Francisco  Administrative  Code  and  subiec 

the  limitations  thprpnf.  J 


nd 
ect  to 


Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


JJS 


Letter  Opinion  No.  66-47-A 
July  12,  1966 


Mr.  Robert  J.  Dolan 
Clerk  of  the  Board 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Subject:  File  276-66,  Ulloa  School  Annex; 
Sale  thereof  by  lot,  or  purchase 
thereof  by  Retirement  System  for 
resale  for  private  housing  purposes 

Dear  Mr.  Dolan: 

In  connection  with  proposed  legislation  authorizing  the 
sale  of  certain  surplus  Board  of  Education  real  property  known  as 
the  Ulloa  School  Annex,  Supervisor  Ertola  has  requested  my  ad- 
vice as  follows: 

1.  May  this  property,  measuring  240'  x  325'  and  con- 
taining 78,000  square  feet,  be  divided  into  25'  x  120 *  parcels 
with  a  specific  sale  price  established  for  each  parcel  and  per- 
sons interested  in  purchasing  a  parcel  allowed  to  make  applica- 
tion therefor  with  the  ultimate  purchasers  being  determined  by 
lot? 

2.  May  surplus  Retirement  System  funds  be  used  for ^ the 
purpose  of  purchasing  the  property  and  then  selling  25'  x  120 
parcels  thereof  to  individuals  for  private  housing  purposes  in  a 
manner  similar  to  the  home  and  farm  purchase  program  of  the  De- 
partment of  Veterans  Affairs  of  the  State  of  California? 

The  law  relating  to  the  sale  of  real  property  owned  by 
the  City  and  County  is  set  forth  in  Section  92  of  the  Charter  and 
provides  that  the  time  and  place  of  any  such  proposed  sale  be  ad- 
vertised by  the  Director  of  Property  and  requires  that  he  report 
to  the  head  of  the  department  responsible  for  such  property  and 
to  the  supervisors  the  amount  of  any  and  all  tenders  received  by 
him.   The  supervisors  may  authorize  the  acceptance  of  the  highest 
and  best  tender,  or  they  may,  by  ordinance,  direct  that  such 
property  be  sold  at  public  auction.   However,  no  sale  other  than 
a  sale  at  public  auction  may  be  authorized  by  the  supervisors  un- 
less the  sum  offered  shall  be  at  least  ninety  per  cent  of  the 
preliminary  appraisal  of  such  property  as  made  by  the  Director  ot 
Property. 
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As  pointed  out  in  City  Attorney's  Opinion  No.  64-30, 
dated  December  31,  1964,  the  provisions  of  Section  92  require 
that,  in  the  sale  of  "surplus1'  City  property,  competitive  bidding 
procedures  must  be  followed  and  such  procedures  preclude  nego- 
tiated sales  such  as  are  implied  in  both  of  the  questions  herein. 

However,  Opinion  No.  64-30  drew  a  distinction  between 
,:surplus"  property,  i.e.,  property  that  is  no  longer  required  by 
any  City  Department  in  the  effectuation  of  the  public  purposes  of 
City  government,  and  property  that  might  be  utilized  by  the  City 
in  the  carrying  out  of  a  proper  public  purpose  of  the  municipal- 
ity.  Section  92  of  the  Charter  was  found  to  be  controlling  in 
the  former  case  but  not  in  the  latter. 

Essentially  both  of  the  proposals  herein  contemplate 
the  ultimate  sale  of  the  property  to  individuals  for  private 
housing  purposes  without  reference  to  any  qualifications  or  limi- 
tations upon  the  individuals  perm."  tted  to  apply  as  purchasers 
therefor.   In  one  proposal  the  sale  would  be  direct  to  individ- 
uals selected  by  lot,  in  the  other  the  sale  would  be  indirect  by 
a  negotiated  sale  to  the  Retirement  System  for  resale  to  individ- 
uals . 

Although  assistance  in  the  establishment  of  housing  for 
persons  of  low  or  moderate  income  has  been  held  to  be  a  proper 
public  municipal  purpose  (see:   City  Attorney's  Opinion,  No. 
64-30),  I  am  unable  to  find  any  statutory  or  case  law  that  would 
justify  a  finding  that  public  assistance  in  the  creation  of  addi- 
tional private  housing  per  se,  is  a  proper  public  municipal  pur- 
pose. 

Accordingly,  it  is  my  opinion  that  the  provisions  of 
Section  92  of  the  Charter  would  be  controlling  in  both  of  the 
proposals  presented  in  your  inquiry  and  would  preclude  the  imple- 
mentation of  either  or  both. 

Very  truly  yours, 


THOMAS  M.    O'CONNOR 
City  Attorney 


Letter  Opinion  No.  66-48-A 


July  19,  1966 


Honorable  Jack  Morrison 
Board  of  Supervisors 
235  City  Kail 
San  Francisco,  California 

Subject:  File  72-66;  Midtown  Park  Project 

Dear  Supervisor  Morrison: 

In  accordance  with  your  request,  I  have  reviewed  the 
questions  submitted  to  you  by  Mr.  Alan  S.  Maremont  in  connection 
with  the  proposed  conversion  of  the  Midtown  Park  Project  to  a 
moderate- income  housing  facility  through  public  and  private  action. 

I  have  referred  to  the  first  question,  dealing  with 
the  availability  of  221(d)(3)  financing  for  the  project,  to  our 
Real  Estate  Department  inasmuch  as  that  department  is  discussing 
various  phases  of  this  proposal  with  the  regional  office  of  the 
Federal  Housing  Administration  and  an  answer  to  this  question 
will  be  obtained  in  the  course  of  these  discussions. 

I  have  also  referred  the  third  question,  dealing  with 
the  financing  alternative  which  would  achieve  certain  specified 
rentals  for  the  project,  to  the  Controller  for  his  review  and 
report  to  the  Committee. 

The  second  question  relates  to  the  applicability 
of  Article  XXXIV  of  the  State  Constitution  to  the  proposed 
conversion. 

Article  XXXIV  of  the  State  Constitution  prohibits  any 
low-rent  housing  project  for  persons  of  low-income  without  the 
approval  of  such  project  by  vote  of  the  electors  of  the  community 
in  which  the  project  is  to  be  located. 

As  pointed  out  in  City  Attorney  Opinion  No.  64-30,  dated 
December  31,  1964,  Article  XXXIV  relates  only  to  low-rent  housing 
projects  for  persons  of  low- income  and  hence  would  not  be  appli- 
cable to  the  proposed  program  which  is  directed  at  a  class  of 
persons  and  families  independent  of  those  specified  in  Article 
XXXIV  and  at  rental  ranges  in  excess  of  their  ability  to  pay. 
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The  fourth  question  asks  whether  or  not  a  private 
nonprofit  corporation  owning  or  leasing  the  project  could 
claim  tax  exemption  under  the  welfare  exemption. 

Section  214  of  the  Revenue  and  Taxation  Code  exempts 
from  taxation  any  property  used  exclusively  for  religious, 
hospital,  scientific  or  charitable  purposes  under  certain 
enumerated  conditions. 

Examples  of  housing  accommodations  that  have  been 
held  to  be  entitled  .to  the  welfare  exemption  are:   homes  for 
the  aged,  orphanage  asylums,  convents,  living  quarters  for 
university  students  and  grammar  school  students,  and  housing 
for  those  attending  religious  conclaves.    Private  housing, 
as  such,  operated  by  a  nonprofit  corporation,  has  not  as  yet 
been  included  in  the  exempt  category. 

The  nonprofit  corporation  could  claim  the  welfare 
exemption  by  filing  an  affidavit  in  the  form  prescribed  by 
statute  with  the  Assessor  for  his  determination  with  respect 
to  the  claim  for  exemption.    (Revenue  and  Taxation  Code,  Sec. 
254.5  et  seq.)   In  making  said  determination,  the  Assessor 
must  take  into  consideration  the  findings  of  the  State  Board 
of  Equalization  with  respect  to  the  requirements  of  Sections 
214  and  215  of  the  Revenue  and  Taxation  Code.   (Revenue  and 
Taxation  Code,  Sec.  254.5.) 

The  fifth  question  asks  for  the  circumstances  under 
which  the  City  and  County  could  legally  waive   or  reduce  taxes 
as  to  this  project  in  certain  enumerated  situations.   The 
situations  include: 

(a)  Owned  and  operated  by  a  nonprofit  corporation 
issuing  tax-exempt  bonds  for  its  purchase. 

(b)  Owned  by  a  bond-issuing  corporation  and  leased 
to  the  City. 

(c)  Owned  by  a  bond-issuing  corporation  and  leased 
to  a  private  nonprofit  corporation. 

(d)  Owned  by  a  bond-issuing  corporation  and  managed 
under  contract  by  a  private  nonprofit  or  for-profit  corporation, 

(e)  Owned  by  the  City  directly  and  managed  under 
contract  by  a  private  nonprofit  of  for-profit  corporation. 
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(f)  Owned  by  the  City  directly  and  leased  to  a  private 
nonprofit  corporation. 

(g)  Owned  and  operated  by  a  private  nonprofit  corporation. 

The  State  Constitution  requires  the  taxation  of  all 
property  not  expressly  made  exempt  and  the  City  and  County  is 
without  power  to  waive  taxes  on  any  property  that  is  subject  to 
taxation.   Under  the  situations  set  forth  in  (a),  (b) ,  (d)  and 
(g)  hereinabove,  taxes  would  have  to  be  imposed  and  collected 
according  to  value  unless  the  nonprofit  corporation  qualified 
for  the  welfare  exemption.    In  situation  (c)  both  the  nonprofit 
corporate  owner  and  lessee  would  have  to  qualify  for  the  welfare 
exemption,  and  in  situation  (f)  the  nonprofit  corporate  lessee 
would  have  to  qualify  for  the  welfare  exemption.   In  situation 
(e)  the  property  would  be  exempt  from  taxation  provided  the  form 
of  the  management  contract  did  not  create  a  possessory  interest 
in  the  tax-exempt  land,  in  which  event  such  interest  would  be 
taxable  according  to  its  value. 

As  to  the  reduction  of  taxes,  the  board  of  supervisors, 
sitting  as  a  county  board  of  equalization,  is  empowered  to  equalize 
the  valuation  of  taxable  property  for  the  purposes  of  taxation, 
(Cal.  Const.  Art.  XIII,  Sec.  9;  Revenue  and  Taxation  Code,  Sec. 
1603.)   To  this  end,  it  may  lower  any  assessment  on  the  local 
roll  in  order  to  equalize  the  assessment  of  property  thereon. 
Hence,  in  any  of  the  situations  set  forth  hereinabove  where 
taxes  could  not  be  waived,  such  taxes  could  be  reduced  if  the 
board  of  supervisors,  sitting  as  a  board  of  equalization,  found 
that  the  valuation  of  such  property  by  the  Assessor  resulted  in 
a  violation  of  the  principle  that  each  taxpayer  is  entitled  to 
have  his  property  assessed  at  the  same  rate  and  on  the  same  basis 
as  that  applied  to  the  property  of  other  taxpayers  which  is  of 
like  character  and  similarly  situated. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 

JJS 


Letter  Opinion  No.  66-49-A 


July  26,  1966 


Mr.  Robert  J.  Do Ian 

Clerk  of  the  Board 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 


Subject:   File  227-66;  Pioche  Street, 

.  Power  of  Board  to  Amend  Legislation 
Providing  for  Improvement  Thereof; 
Acceptance  of  Same  for  Maintenance 
by  City  and  County. 


Dear  Mr.  Do Ian: 

The  Streets  and  Transportation  Committee  has  requested 
my  advice  as  to  whether  or  not  pending  legislation  relating,  in 
Pa5CA  tuJ    improvement  of  Pioche  Street  between  Valmar  Terrace 
and  Gambier  Street,  may  be  amended  by  the  committee  so  as  to 
provide  that  only  a  portion  of  said  street  be  improved  and,  if 
such  amendment  is  legally  valid,  if  the  City  and  County  may  then 
accept  said  portion  of  such  street  for  maintenance  thereafter. 

With  respect  to  the  first  question,  the  procedure  to 
I  2}   u  fd   where  a  street  improvement  is  proposed,  the  expense 
of  which  is  to  be  assessed  in  whole  or  in  part  upon  private 
property,  is  contained  in  the  Public  Works  Code.   (Part  II,  Chap- 

?  S'/^1018  6»  Secs*  185-247,  inclusive,  San  Francisco  Munici- 
pal Code.) 

In  brief,  the  procedure  is  initiated  by  the  Director 
of  Public  Works  who  issues  an  order  of  expediency  when,  in  his 
judgment,  public  interest  or  convenience  requires  that  any  of 
the  work  mentioned  in  the  Article  be  done.   (Sec.  187.)   After 
plans  and  specifications  for  the  proposed  work  are  prepared,  the 
Director  makes  an  order  declaring  his  intention  to  recommend  to 
the  Supervisors  that  they  order  the  work  to  be  done   (Sec.  183), 
since  the  ordering  of  any  proposed  work  must  be  by  ordinance. 
(Sec.  197.)   The  Director  then  holds  a  public  hearing  where  per- 
sons having  any  objections  to  the  proposed  work  may  be  heard. 
(Sec.  188(b).)   Protests  are  decided  by  the  Director  and  are  final 
and  conclusive  except  in  case  of  appeal  to  the  Supervisors. 
(Sec.  194.)   If  an  appeal  is  perfected  to  the  Supervisors  they 
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may:   (1)   deny  the  appeal  and  enact  the  ordinance  ordering  the 
work  to  be  done  (Sees.  196,  197):   (2)  delay,  by  resolution, 
further  proceedings  in  relation  to  the  proposed  work  for  not 
more  than  one  year  and  upon  expiration  of  the  period  of  delay 
either  order  the  work  to  be  done  or  declare  an  abandonment  of 
all  proceedings  (Sec.  197  );  (3)  refuse  enactment  of  the  ordi- 
nance ordering  the  work  to  be  done.   (Sees.  19c,  197.) 

Prior  to  action  by  the  Board  of  Supervisors  the  direc- 
tor may,  by  order,  abandon  the  proceedings,  and  the  Supervisors, 
in  such  case,  shall-  take  no  action  on  his  original  recommenda- 
tion that  the  work  be  ordered  done.  After  such  abandonment  the 
Director  may  commence  new  proceedings.   (Sec.  198.) 

There  is  no  specific  authority  granted  the  Board  of 
Supervisors  to  change  or  modify  the  order  of  intention  of  the 
Director  as  to  the  scope  of  the  work  to  be  done  and  none  can  be 
implied.   (City  Street  Improvement  Co.  v.  Pearson,  181  Cal.  640, 
646.) 

Based  upon  the  foregoing  it  is  my  opinion  that  the 
Committee  may  not  amend  the  legislation  so  as  to  change  or  modify 
the  work  as  set  forth  in  the  Director's  order  of  intention.  How- 
ever, the  Committee  could  recommend  to  the  Director  that  he 
abandon  the  present  proceedings  and  commence  proceedings  for  work 
revised  in  accordance  with  the  Committee's  recommendations  in 
thi&  natter.   Such  recommendation,  however,  would  not  be  binding 
on  the  Director.   (Sec.  193.) 

With  regard  to  your  second  question,  Section  2  of  the 
Charter  provides  that  the  City  and  County  shall  have  all  rights 
and  powers  appropriate  to  a  county,  a  city,  and  a  city  and  county, 
subject  only  to  the  restrictions  and  limitations  provided  in  the 
Charter. 

Section  108  of  the  Charter  relating  to  the  repair  of 
accepted  streets,  provides,  in  part,  es   follows: 

"VJhen  any  roadway  of  a  street  or  portion  thereof 
for  not  less  than  one  continuous  block  has  been  paved 
in  accordance  with  the  specifications  of  the  depart- 
ment of  public  works,  and  is  in  good  condition,  and 
sewer,  gas  and  water  pipes  have  been  laid  therein,  the 
same  shall  be  accepted  by  the  supervisors  by  ordinance 
on  the  written  certificate  of  the  city  engineer,  and 
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thereafter  such  portion  of  the  roadway  of  said  rtreet 
shall  be  kept  in  repair  and  improved  by  the  city  and 
county.  ..." 

The  improvement  of  streets  within  a  municipality  is  a 
municipal  affair,  (Stege  v.  Richmond .  194  Cal.  505)  hence,  the 
powers  of  the  city  and  county  with  respect  to  the  acceptance  and 
maintenance  of  streets  is  limited  only  by  the  provisions  of  Sec- 
tion 108  of  the  Charter.   (Cal.  Const.  Art.  XI,  Sees.  6,  3; 
charter,  Sec.  2.) 

As  quoted,  the  prerequisites  of  a  mandatory  acceptance 
and  maintenance  of  a  street  are  as  follows: 

1.  Paving  of  the  street  for  not  less  than  one  continu- 
ous block  in  accordance  with  Department  of  Public  Works  specifi- 
cations; 

2.  A  pavement  in  good  condition; 

3.  Sewer,  gas  and  water  pipes  laid  therein; 

4.  Issuance  by  the  City  Engineer  of  his  written  certif- 
icate to  the  above. 

In  any  case  involving  the  acceptance  of  a  street  for 
maintenance  thereafter  by  the  City  and  Ccunty  where  all  of  the 
prerequisites  of  Section  108  of  the  Charter  have  been  met  the 
Board  of  Supervisors  has  no  discretion  and  must  accept  and  main- 
tain the  same  as  required  by  the  provisions  of  Section  103. 

On  the  other  hand,  in  any  case  where  all  the  prerequi- 
sites of  Section  108  of  the  Charter  are  not  met,  the  City  and 
County  is  not  required  to  accept  and  maintain  said  street  but 
may,  in  its  discretion,  accept  and  maintain  the  same,  under  its 
plenary  powers  with  respect  to  municipal  affairs. 

In  addition  to  the  foregoing,  it  is  my  understanding 
that  the  Board  of  Supervisors  has,  in  the  past,  accepted  by  ordi- 
nance the  roadways  of  portions  of  streets  of  less  than  one  con- 
tinuous block.   It  Is  well  established  that  the  contemporaneous 
construction  of  a  statute  by  those  charged  with  its  interpreta- 
tion is  entitled  to  great  weight  and  a  court  will  not  depart  from 
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such  interpretation  unless  it  is  clearly  erroneous  or  unauthor- 
ized.  (Matthews  v.  Civil  Service  Commission.  153  Cal.App.2d  169, 
174.)  

You  are  advised  accordingly. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 

JJS 
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Honorable  Jack  Morrison 

Chairman  of  Finance  Committee 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Re:  Board  of  Supervisors  Resolution  Approving 
Application  of  Redevelopment  Agency  to 
Undertake  Survey?,  and  Flans  for  Mission 
Street  Survey  Area  and  Approving  Agency 
Application  for  Advance  of  Federal  Funds 

Dear  Mr.  Morrison: 

Your  letter  dated  July  8  enclosing  copy  of  proposals 
submitted  to  the  Finance  Committee  of  the  Board  of  Supervisors 
by  the  Mission  Council  on  Redevelopment  has  been  received.  You 
advise  that  such  proposals  have  been  made  in  connection  with  a 
resolution  presently  pending  before  the  Finance  Committee 
entitled  "Approving  Undertaking  Of  Surveys  And  Plans  For  An 
Urban  Renewal  Project  To  Be  Known  As  Mission  Street  Survey  Area 
And  Approving  Filing  An  Application  With  The  United  States  Of 
America  For  An  Advance  In  Funds."  Your  letter  further  states: 

"The  Finance  Committee  would  appreciate  receiving 
your  opinion  of  the  legality  of  the  various  conditions 
which  the  Mission  Council  would  attach  to  the  conduct 
of  the  proposed  renewal  study. 

"It  is  of  keen  interest  to  the  Committee  to  find 
ways  and  means  of  encouraging  and  stimulating  com- 
munity participation  in  the  renewal  planning  process 
without  diminishing  the  authority  and  responsibility 
of  the  Agency  and  the  Board. 

"I  would  hope,  therefore,  that  you  would  give 
particular  attention  to  the  question  of  how  the 
Mission  Council  might  finance  a  technical  staff  that 
could  sound  out  and  crystallize  community  opinions 
and  pr?sent  them  to  the  Agency  in  an  orderly  and 
coopci-ative  development  of  a  renewal  plan.    For 
example,  could  a  portion  of  the  Federal  planning 
grant  be  alloted  to  such  a  community  organization? 
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Alternatively,  could  funds  for  such  a  purpose  legally 
by  made  available  by  the  office  of  Economic  Opportunity 
or  by  some  other  public  body? 

"The  Committee  invites  any  comments  that  you  believe 
might  be  helpful  in  its  deliberations,  even  though  they 
go  beyond  a  response  to  the  specific  legal  points  raised 
in  the  Mission  Council's  proposal." 

The  City  and  County  of  San  Francisco  acting  under  the 
California  Community  Redevelopment  Law,  acts  as  a  state  agency, 
functioning  under  s-tate  law  to  fulfill  state  purposes,  and  is 
not  acting  pursuant  to  its  fundamental  law  to  effect  solely 
municipal  objectives.   The  Redevelopment  Agency  is  a  state 
agency.   The  City  and  the  Agency  in  pursuing  state  objectives 
are  governed  by  state  law  and  neither  may  exercise  powers  not 
vested  or  recognized  by  that  law.    (Fellom  v.  Redevelopment 
Agency,  157  C.A.  2d  243  (1958),  appeal  dismissed  350  U.S.  56 j 
Housing  Authority  v.  City  of  Los  Angeles,  38  C.  2d  853  uy^;; 
appeal  dismissed,  344  U.S.  830; Housing  Authority  v.  City 
Council,  208  C.A.  2d  599  (1962);  City  Attorney  Opinion  No.  710, 
1953;   Letter  Opinions  Nos.  65-19-A  and  65-23-A,  19o5.) 

In  reviewing  the  proposals  submitted  by  the  Mission 
Council  it  is  therefore  necessary  to  consider  the  provisions  of 
the  California  Community  Redevelopment  Law  as  well  as  appropriate 
provisions  of  the  federal  law. 

While  the  Redevelopment  Agency  is  authorized  by  the 
California  Community  Redevelopment  Law  to  delegate  to  the  City 
and  County  of  San  Francisco  any  powers  or  functions  of  the  Agency 
with  respect  to  the  planning  or  undertaking  of  the  redevelopment 
project,  and  the  City  and  County  of  San  Francisco  is  authorized 
to  carry  out  or  perform  such  powers  or  functions  for  the  Agency, 
there  is  no  provision  in  the  California  Community  Redevelopment 
Law  which  permits  either  the  City  or  the  ASency  to  Delegate  such 
powers  or  functions  to  private  persons,  groups  or  organizations. 
(Sec.  33205,  H.  &  S.  Code.) 

The  Board  of  Supervisors  is  given  control  over  the 
adoption  of  a  redevelopment  plan  since  no  such  plan  may  become 
effective  without  the  approval  of  the  Board.    (Sec.  33360  et 
seq.,  H.  &  S.  Code.)   The  Board  of  Supervisors  may  also  require 
the  Red-velopncnt  Agency  before  entering  into  any  or  certain 
types  of  contract*  in  co^.occi'jn  with  the  redevelopment  plan 
to  submit  such  contracts  to  the  Board  and  obtain  its  approval. 
(Sec.  33371,  H.  &  S.  Code.) 
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The  Droposals  of  the  Mission  Council  on  Redevelopment, 
a  copy  of  which  is  attached,  will  be  considered  seriatim. 

The  Mission  Council  has  recommended  in  paragraph  des- 
ignated No.  1  of  its  proposals  that  the  Finance  Committee  go  on 
record  as  supporting  a  City  policy  which  will  seek  every  new 
approach  to  consider  the  problem  of  redevelopment  and  the  problet 
of  poverty  as  being  integrally  related.   The  policy  recommended 
by  the  Mission  Council  is  similar  to  the  policy  established  by 
the  State  of  California  respecting  redevelopment  in  this  state. 
(Sees.  33030-33050,  H.  &  S.  Code.)   Since  there  is  no  conflict, 
the  Finance  Committee  could  take  such  other  action  as  it  may 
deem  suitable  under  the  circumstances. 

Section  33037  of  the  Health  and  Safety  Code  declares 
it  to  be  the  policy  of  the  state,  inter  alia: 

"(a)  To  protect  and  promote  the  sound  development 
and  redevelopment  of  blighted  areas  and  the  general  wel- 
fare of  the  inhabitants  of  the  communities  in  which  they 
exist  by  remedying  such  injurious  conditions  through  the 
employment  of  all  appropriate  means. 


Section  33039  provides: 

"The  Legislature  of  the  State  of  California  recognizes 
that  among  the  principal  causes  of  slum  and  blighted  resi- 
dential areas  are  the  following  factors: 

"(a)  Inadequate  enforcement  of  health,  building,  and 
safety  laws. 

"(b)  The  fact  that  the  limited  financial  resources 
of  many  human  beings  who  inhabit  them  make  only  this  type 
of  housing  available  to  such  persons. 

"(c)  Racial  discrimination  against  persons  o.<;  certain 
groups  in  seeking  housing. 

"(d)  The  neglect  of  absentee  landlords. 

"It  is,  therefore,  declared  to  be  the  public  policy 
of  this  State  that,  in  order  to  cope  wxth  the  problems 
of  the  rehabilitation  of  slum  or  blighted  areas,  these 
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factors  shall  be  taken  into  consideration  in  any  rehabili- 
tation or  redevelopment  program.   It  is  further  declared 
to  be  the  public  policy  of  this  State  that  such  rehabili- 
tation or  redevelopment  programs  shall  not  be  undertaken 
and  operated  in  such  a  manner  as  to  exchange  new  slums 
for  old  slums  or  as  to  congest  individuals  from  one  slum 
to  another  slum." 

Respecting  the  further  proposal  in  paragraph  designated 
No.  1  that  the  present  residents  of  the  area  be  given  effective 
means  to  be  participants  of  a  self- development  program,  the 
California  Community  redevelopment  Law  provides  the  methods 
by  which  the  residents  may  become  such  participants. 

Section  33311  of  the  Health  and  Safety  Code  provides: 

"Any  person,  group,  association  or  corporation  may  in 
writing,  request  the  legislative  body  ...  to  designate 
a  survey  area  or  areas  for  project  study  purposes,  and 
may  submit  with  their  request  plans  showing  the  proposed 
redevelopment  of  such  areas  or  any  part  or  parts  thereof. 

Thus  such  persons  or  groups  may  submit  plans  reflecting 
the  proposed  redevelopment  of  such  area  or  any  part  or  parts 
thereof.   They  may  also  appear  before  the  Redevelopment  Agency 
and  the  Board  of  Supervisors  in  public  hearing  of  a  Redevelop- 
ment Plan  and  present  written  objections  and  testimony  before 
the  Board  of  Supervisors  respecting  the  adoption  or  rejection 
of  any  proposed  plan.   (Sees.  33340,  33362-33364,  H.  &  S.  Code.) 

The  Council  proposes  in  paragraph  designated  No.  2  that 
certain  organizations  be  given  a  mandate  by  the  Board  of  Super- 
visors to  act  in  a  capacity  of  an  initiating  nucleus  for  a 
Mission  Council  on  Redevelopment.   The  California  Community 
Redevelopment  Law  contains  no  provision  for  such  an  act  on  the 
part  of  the  Board  of  Supervisors.   It  would  appear  that  this  is 
a  matter  of  organization  to  be  decided  and  acted  upon  by  the 
persons  and  groups  involved. 

The  proposal  designated  No.  3A  by  the  Council  that  it  be 
permitted  to  review,  intervene,  examine,  bargain  and  negotiate 
with  the  Redevelopment  Agency  at  regular  and  periodic  intervals, 
should  be  resolved  between  the  Redevelopment  Agency  and  the 
Council.   If,  however,  the  matter  cannot  be  satisfactorily  con- 
cluded by  the  parties,  the  Board  of  Supervisors  may  require  the 
Agency  to  make  regular  written  reports  to  the  Botrd  respecting 
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the  details  of  studies  and  plans  developed  by  it  as  a  condition  to 
approval  of  the  resolution  pending  before  the  Finance  Committee. 
Such  information  would  become  part  of  the  Board's  records  and 
would  be  available  to  the  Mission  Council  for  review.   This  pro- 
cedure may  also  be  used  respecting  the  Council's  proposals  Nos.  4, 
5,  6,  and  3. 

The  resolution  before  the  Finance  Committee  presently 
contains  the  following  condition: 

"7.   That  as  a  condition  to  its  approval  of  this 
application  the  Board  of  Supervisors  reserves  the  right 
to  approve  any  and  all  requisitions,  certificates  of 
cash  needs,  and  accompanying  documents  submitted  by  the 
Agency  to  the  United  States  of  America  for  any  advance 
of  funds." 

Thus  the  Finance  Committee  under  the  proposed  resolution 
will  be  able  to  determine  on  the  hearings  of  Redevelopment  Agency 
requisitions  the  status  of  the  studies  and  planning  developed  by 
the  Agency. 

Proposals  Nos.  6b,  c,  d,  e,  and  f  of  the  Council  relate 
to  matters  which,  if  desirable,  should  also  be  made  part  of  the 
Redevelopment  Plan  or  cooperation  agreement  as  may  be  deemed 
appropriate  by  the  City  and  the  Agency  in  accordance  with  the 
practice  used  in  connection  with  the  adoption  of  prior  Redevelop- 
ment Plans. 

It  is  my  information  that  2500  low-rent  housing  units  are 
presently  authorized  in  San  Francisco  and  that  no  ballot  measure 
would  be  required  to  permit  the  low- rent  housing  units  recommended 
in  paragraph  No.  Sc  by  the  Mission  Council. 

The  Board  of  Supervisors  would  have  no  authority  to 
require  that  the  contract  between  the  Redevelopment  Agency  and 
the  federal  government  provide  that  every  three  months  an  appli- 
cation be  made  to  the  federal  government  for  funds  for  the  next 
quarterly  period  and  that  the  application,  in  order  to  be  funded 
by  the  federal  government,  be  co-signed  by  an  authorized  repre- 
sentative of  the  Mission  Council,  as  proposed  by  the  Council  in 
paragraph  designated  No.  3B. 

Federal  statutes  and  regulations  provide  that  funds  will 
be  advanced  to  cover  necessary  expenditures  for  surveys  and 
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planning  activities  pursuant  to  contract  made  with  the  local 
public  agency,  i.e.,  the  Redevelopment  Agency.   The  regulations 
also  provide  that  requisitions  for  advance  of  fup-is  to' the  local 
public  agency  shall  normally  be  limited  to  net  cash  requirements 
for  a  si^TiD.iih  period.   Tho  Board  of  Supervisors  would  have  no 
authoritv  to  r..:>Jj.fy  such  requirements.   (42  U.S.C.A. ,  551450, 
1452,  1453,  1454,  1455,  1450(h);  II  Urban  Renewal  Manuel,  17-2-1.) 

The  Housing  Act  of  1945,  as  amended,  does  not  appear 
to  contain  any  prevision  for  making  grants  to  a  private  group 
for  the  purpose  of  engaging  a  technical  staff  to  enable  such 
group  to  coummicaoe  with  the  Redevelopment  Agency  on  a  more 
informed  technical  basis  as  recommended  in  paragraph  designated 
No.  7  of  Council.  While  the  federal  law  provides  that  loans 
and  grants  for  Urban  Renewal  Projects  may  be  made  to  a  duly 
authorized  local  public  agency  or  public  body,  the  Mission 
Council  does  not  appear  to  come  within  the  provisions  of  the 
Act.   (42  U.S.C.A.,  §§1450,  1452,  1453,  1454,  1455,  1450(h).) 

Since  any  final  determination  respecting  the  granting 
of  federal  funds  for  the  purpose  sought  by  the  Mission  Council 
would  necessarily  have  to  be  made  by  the  federal  government,  the 
Mission  Council  may  wish  to  make  an  application  directly  to  the 
Department  of  Housing  and  Urban  Development  for  a  ruling  as  to 
its  eligibility  for  such  a  grant. 

While  I  am  advised  that  it  is  unlikely  the  office  of 
Economic  Opportunity  would  make  funds  available  to  the  Mission 
Council  for  the  purpose  set  forth  in  your  letter,  it  does  appear 
that  as  a  legal  matter  funds  could  be  authorized  in  accordance 
with  the  provisions  of  Sections  2785  and  27G7  of  Title  42 
U.S.C.A.  relating  to  financial  assistance  for  the  conduct  and 
administration  of  community  action  programs  and  conduct  of 
research,  training  and  demonstration  programs.   Section  2785 
provides  inter  alia,  as  follows: 

"(a)  The  Director  is  authorized  to  make  grants  to, 
cr  to  contract  with,  public  or  private  nonprofit  agencies, 
or  combinations  thereof,  to  pay  part  or  all  of  the  costs 
of  community  action  programs  which  have  been  approved  by 
him  pursuant  to  this  part  (5  52781-2791  of  this  title), 
including  the  cost  of  carrying  out  programs  which  are 
component: 3  of  a  community  action  program  and  which  are 
designed  to  achieve  the  purposes  of  this  part  (552781- 
2791  of  this  title).   Such  component  programs  shall  be 
focused  upon  the  needs  of  low- income  inc'iv-cvals  and 
families  and  shall  provide  expanded  and  improves  services, 
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assistance,  and  other  activities,  and  facilities 
necessary  in  connection  therewith.   Such  programs 
shall  be  conducted  in  those  fields  which  fall  within 
the  purposes  of  this  part  (552701-7.791  of  this  tit^e) 
including,  but  not  limited  to  employment,  job  train- 
ing and  counseling,  health,  vocational  rehabilitation, 
housing,  home  management,  welfare,  and  special  remedial 
and  other  noncurricular  educational  assistance  for  the 
benefit  of  low-income  individuals  and  families.1' 

Section  2787  provides: 

t:The  Director  is  authorized  to  conduct,  or  to  make 
grants  to  or  enter  into  contracts  with  institutions  of 
higher  education  or  other  appropriate  public  agencies 
or  private  organizations  for  the  conduct  of,  research, 
training,  and  demonstrations  pertaining  to  the  purposes 
of  this  part  (552781-7791  of  this  title).   Expenditures 
under  this  section  in  any  fiscal  year  shall  not  exceed 
15  per  centum  of  the  sums  appropriated  or  allocated  for 
such  year  to  carry  out  the  purposes  of  this  part  (5 §2781- 
2791  of  this  title)." 

The  Mission  Council  may  also  wish  to  make  application 
to  the  office  of  Economic  Opportunity  for  the  purpose  of  obtain- 
ing a  ruling  respecting  the  availability  of  such  funds  for  the 
purpose  of  engaging  a  technical  staff. 

Very  truly  yours, 


THOMAS  M.    O'COiCWR 
City  Attorney 

Enc. 

RJH 
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Honorable  George  Moscone 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Subject:   Payment  of  Wages  to  City  Employees 
Testifying  for  Plaintiff  in  Wage 
Suit  Against  City 

Dear  Supervisor  Moscone: 

Reference  is  made  to  the  letter  sent  you  by  the 
Civil  Service  Association  and  the  Automotive  Machinists 
Lodge  No.  1305,  raising  the  question  of  wage  payment  to 
City  employees  for  time  spent  by  them  in  court  testifying 
on  behalf  of  a  plaintiff  in  his  wage  suit  against  the  City. 

The  situation  --  or  one  analogous  to  it  --  has  not 
been  met  in  local  litigation,  so  far  as  I  am  able  to  ascer- 
tain.  Existing  law  makes  no  provision  for  payment  of  regu- 
lar wages  to  municipal  employees  for  any  time  not  spent  in 
'•  actual  service"  to  the  City.   Section  150  of  the  Charter 
states,  in  part: 

•'No  officer  or  employee  shall  be  paid  for  a 
greater  time  than  that  covered  by  his  actual 
service;  provided  .  .  .'' 

The  sole  exception  to  the  ,;actual  service"  re- 
quirement contained  in  section  150  relates  to  jury  duty. 
The  Charter  also  provides  for  extra  compensation  benefits 
such  as  sick  leave  with  pay  (section  153),  vacations  with 
pay  (section  151.4),  and  paid  holidays  (section  151.3(f)) 
the  Charter  also  allows  extra  compensation  to  be  paid  plat- 
form employees  of  the  Municipal  Railway  while  acting  as 
instructors  (section  141.3(d))  and  disability  pay  for  fire- 
men and  policemen  injured  in  line  of  duty  (section  172) . 
Without  expressed  Charter  authority,  no  payment  of  wages  or 
extra  compensation  may  be  made  to  a  City  employee  except  for 
Mmc  spent-  ronacring  nrtnal  soivico  to    fho  City. 
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The  term  "actual  service"  has  been  applied  with 
some  flexibility  in  city  employments.   No  precise  definition 
has  been  given  it  at  law,  but  the  word  "actual"  which  modi- 
fies "service"  must  be  construed  as  denoting  "real"  rather 
than  "nominal"  or  "theoretical,"  in  accepted  usage.   Charter 
section  141  permits  the  appointing  officer  or  departmental 
supervisor  to  assign  to  any  employee,  on  an  emergency  or 
temporary  basis,  work  outside  his  classification  in  order  to 
carry  on  departmental  function.   The  giving  of  testimony  in 
court,  in  support  of  the  City's  position  in  a  lawsuit,  is 
"actual  service"  to  the  City  within  the  meaning  of  the  term 
(see  City  Attorney's  Opinion  No.  374,  May  14,  1951)  but  it 
has  not  yet  been  determined  that  an  employee  who  absents 
himself  from  his  work  independently  of  his  appointing 
officer  or  departmental  supervisor,  in  order  to  testify 
against  the  City  in  a  lawsuit,  is  rendering  service  to  the 
City  within  the  scope  of  his  employment,  for  which  he  is 
entitled  to  wage  payment. 

Whether  the  clarification  of  issues  relating  to 
rates  of  pay  --  or  other  such  matters  --  results  in  an 
"actual  service"  to  the  City  by  those  of  its  employees  tes- 
tifying adversely  to  the  City's  position  in  litigation,  is  a 
matter  of  policy  determination,  within  the  sound  discretion 
of  the  Board  of  Supervisors.   So  long  as  there  exists  some 
reasonable  basis  for  the  Board's  decision,  its  determination 
of  what  constitutes  service  of  value  to  the  City  within  the 
meaning  of  Charter  section  150  should  be  conclusive.   If  the 
Board  of  Supervisors  were  to  give  favorable  consideration  to 
such  proposition,  it  would  be  advisable  to  place  limitations 
upon  the  types  of  cases  in  which  employees'  testimony  would 
be  deemed  a  rendition  of  service. 

I  am  therefore  of  the  opinion  that,  without  action 
by  the  Board  of  Supervisors,  there  could  be  no  payment  of 
wages  to  employees  for  time  spent  in  court  testifying  m  an 
action  brought  against  the  City,  whether  as  plaintiff  or 
plaintiff's  witness. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


PJD 
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Mr.  James  K.  Carr 

General  Manager  of  Public  Utilities 

Room  287,  City  Hall 

San  Francisco,  California 

Re:   Enforceable  Liquidated  Damage  Clauses  in 
Utilities  Contracts 

Dear  Mr.  Carr: 

Pursuant  to  the  direction  given  to  this  office  by  the 
Public  Utilities  Commission  at  its  meeting  of  June  28,  we  submit 
herewith  a  legal  review  on  the  above  subject.  We  also  include 
therewith  recommendations  concerning  the  possibility  of  enforcing 
a  liquidated  damage  clause. 

The  fundamental  issue  is  created  by  virtue  of  the  re- 
strictions imposed  by  law  upon  the  power  of  contracting  parties 
to  provide  penalties  and  forfeitures  against  a  party  breaching 
such  contract. 

Basic  to  the  principle  just  mentioned  is  the  concept 
that  the  law,  in  awarding  damages  for  breach  of  a  legal  right 
owed  by  one  person  to  another,  limits  the  right  of  recovery  to  an 
amount  of  money  which  will  make  the  injured  party  whole.   Stated 
in  another  way,  it  is  the  policy  of  the  law  to  allow  damages  in 
amounts  which  do  not  constitute  windfalls  or  excesses  over  actual 
loss  sustained.   It  is  said  that  the  law  does  not  enforce  a 
"penalty"  in  a  situation  of  the  nature  under  consideration;  but 
will,  under  limited  circumstances,  enforce  a  "liquidated  damage 
clause"  which  can  actually  be  distinguished  from  a  penalty.  These 
legal  principles  are  general  throughout  the  United  States,  and 
while  there  may  be  slight  variations  in  the  approach  to  this  legal 
problem  in  the  several  states,  the  principle  against  enforcement 
of  a  penalty  is  basically  uniform.   The  focal  point  of  inquiry 
in  the  legal  situation  now  being  discussed  is  this:   Does  the 
contract  in  question,  providing  for  a  prescribed  amount  of  money 
to  be  paid  in  the  event  of  a  breach,  create  an  unenforceable 
penalty?  Or  does  it  create  an  enforceable  liquidated  damage 
provision? 

In  California,  the  issue  is  clearly  defined  in  two  sec- 
tions of  the  California  Civil  Code.  In  this  regard,  Section  1670 
provides  as  follows: 

"Contract  fixing  damages,  void.   Every  contract  by 
which  the  amount  of  damage  to  be  paid,  or  other 
compensation  to  be  made,  for  a  breach  of  an  obli- 
gation, is  determined  in  anticipation  thereof, 


is  to  thac  extent  void,  except  as  expressly  pro- 
tion."  (Emphasis  added) 


vided  in  the  next  sect 
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The  "next  section"  -  i.e.,  Civil  Code  Section  1671  - 
provides  as  follows: 

"Exception.  The  parties  to  a  contract  may  agree 
therein  upon  an  amount  which  shall  be  presumed 
to  be  the  amount  of  damage  sustained  by  a  breach 
thereof,  when,  from  the  nature  of  the  case,  it 
would  be  impracticable  or  extremely  dif f icult~to 
tix  the  actual  damage."  (Emphasis  added) 

The  foregoing  sections  indicate  the  California  policy 
against  enforcement  of  a  liquidated  damage  clause  in  a  contract, 
the  only  exception  thereto  being  the  limited  grounds  described 
in  section  1671.   In  other  words,  a  liquidated  damage  clause  in 
a  contract  in  California  is  void,  unless,  in  an  attempt  to  evaluate 
the  actual  damage  likely  to  flow  from  a  breach,  the  parties  arrive 
at  a  sustainable,  good  faith  conclusion  that  it  would  be  impractic- 
able or  extremely  difficult  to  fix  the  actual  damage  which  might  be 
anticipated  to  flow  out  ot  the  breach. 

You  are  cautioned  to  remember  that  a  refusal  by  the  law 
to  enforce  a  liquidated  damage  clause  does  not  mean  that  we  have 
no  legal  remedy  for  recovery  of  damages  in  the  event  of  such  breach. 
An  unenforceable  liquidated  damage  clause  puts  the  aggrieved  party, 
in  our  case  the  City,  in  the  position  where  only  actual  or  compen- 
satory damages  may  be  recovered.   (William  v.  Faria,  112  Cal  App  445) 

In  a  situation  where  a  liquidated  damage  clause  satisfies 
the  legal  conditions  noted  above,  and  thus  becomes  enforceable, 
It  is  not  necessary  that  actual  damage  results  from  the  breach. 
(McCarthy  v.  Tally,  46  Cal  2d  577;  Bethlehem  Stool  Co.  v.  City  of 
Chic  a  p,o.  T5U,   Fed  Supp  726)  

Where  an  enforceable  liquidated  damage  clause  is  present, 
it  constitutes  the  only  amount  of  recovery  that  may  be  had  by  the 
aggrieved  party,  and  it  makes  no  difference  whether  actual  lanage 
was  less  or  more  than  the  amount  set  up  in  the  liquidated  damage 
provision.   (Better  Food  Markets  v.  American  Dist,  Teleg.  Co.,  40 
Cal  2d  179)  " 

The  Better  Food  Markets  case,  supra,  also  proclaims 
the  proposition  that  unless  a  liquidated  damage  clause  falls  within 
the  provisions  of  Civil  Co;!e  section  1671,  it  will  be  helr^  invali'. 
The  court  therein  also  holds  that  it  is  basically  a  question  of  fact 
as  to  whether  the  conditions  of  section  1671  have  been  satisfied, 
i.e.,  whether,  at  the  time  of  entering  into  the  contract,  it  was 
impracticable"'  or  "extremely  difficult"  to  dctomine  what  actual 
damage  could  be  expected  to  flow  out  of  a  breach. 
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The  burden  is  on  the  party  seeking  to  enforce  a  liqui- 
dated damage  provision  in  a  contract  to  prove  the  facts  showing 
the  impracticability  or  extreme  difficulty  of  fixing  actual  damage 
in  the  event  of  a  breach.   (McCarthy  v.  Tally,  supra;   Better  Food 
Markets  v.  Amer.  Dist.  Teleg.  Co.,  supra) 

Another  limiting  condition  to  the  enforceability  of  a 
liquidated  damage  clause  is  set  forth  in  Kiewit  Co.  v.  Pasadena 
City  Jr.  College  Dist.,  59  Cal  2d  241.   It  is  therein  heTd  that 
even  in  a  situation  where  an  enforceable  limited  damage  clause  is 
present  -  that  is,  one  that  satisfies  the  conditions  noted  above  - 
the  courts  will  not  enforce  it  against  a  breaching  contractor  if 
the  evidence  shows  that  the  one  for  whom  the  work  was  done  in  any 
way  contributed  to  the  delay.   In  this  case,  the  court  indicates 
that  no  attempt  will  be  made  to  balance  the  question  of  which  of 
the  parties  was  guilty  of  the  greater  fault,  but  will  deny  re- 
covery on  a  liquidated  damage  clause  solely  because  of  the  contrib- 
uting fault  of  the  one  allegedly  damaged  by  the  breach. 

The  McCarthy  case,  discussed  above  (46  Cal  2d  577), 
establishes  additional  conditions  to  the  enforceability  of  a  liqui- 
dated damage  clause  by  indicating  that  even  where  the  limited 
grounds  specified  in  Civil  Code  Section  1671  are  present  (impracti- 
cability or  extreme  difficulty  in  fixing  actual  damages),  the  pro- 
vision for  liquidated  damages  set  up  in  the  contract  will  be 
enforced  only  if  it  is  factually  shown  that  the  parties  to  the 
contract  actually  and  in  good  faith  attempted  to  reach  a  substi- 
tute figure  for  unascertainable  actual  damages.   In  other  words, 
the  figure  reached  must  be  the  product  of  a  negotiation  between 
the  parties,  after  deliberation  and  after  a  determination  that 
their  case  was  such  that  it  would  be  impracticable  or  extremely 
difficult  to  fix  actual  damages  at  the  time  of  a  breach.  The  figure 
reached  must  be  reasonable, or  it  will  revive  the  concept  of 
"penalty"  and  will  induce  the  court  to  reject  enforcement. 

If  the  actual  damage  likely  to  flow  out  of  a  breach  would 
be  clear  or  ascertainable  as  to  character  and  amount,  then  there  is 
no  room  for  a  liquidated  damage  clause  or  negotiations  therefor. 
(Patent  Brick  Co.  v.  Moore,  75  Cal  205;  Leslie  v.  Brown  Bros., 
208  Cal  606;  McCarthy  v.  Tally,  supra) 

Relative  to  the  determination  of  the  issue  of  "impracti- 
cability" or  "extreme  difficulty."  it  has  been  held  in  Six  Companies 
v.  Joint  Highway  Dist.,  110  Fed  2d  620,  that  where  damage  to  the 
general  public  in  the  nature  of  inconvenience,  and  unascertainable 
expense  to  individual  members  of  the  public  will  flow  froa  breach 
of  a  pu1- lie  work  contract,  such  factors  tend  to  validate  the  use 
of  a  liquidated  damage  clause  in  that  contract.   That  same  general 
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principle  was  also  enunciated  in  Bethlehem  Steel  Co  v  City  of 
Chicago,  234  Fed  Supp  726.   In  the  Better  Food  Markets 'case,  sllrrra 

it  was  indicated  that  the  presence  or  many  uncertainties  as  to 

damage  elencnts  likely  to  flow  from  a   breach  tends  to  validate  the 
inclusion  in  a  contract  of  a  liquidated  damage  clause.  These  are 
factual  natters  which  nust  be  determined  individually  in  accordance 
with  the  facts  and  circumstances  presented  in  each  case.   (Better 
Food  Markets  v.  Ancr.  Teleg.  Co.,  supra)  

As  a  product  of  all  of  the  above  discussion  we  direct 
your  attention  to  the  following  conclusions: 

(1)  In  no  instance  nay  a  liquidated  damage  clause  be 
enforced  if  actual  damages  likely  to  flow  from  a  breach  of  contract 
would  not  be  impracticable  or  extremely  difficult  to  ascertain; 

(2)  Evcn  were  wc  to  have  an  otherwise  enforceable  liqui- 
ds tec  damage  clause,  City  could  not  get  enforcenent  thereof  in  the 
event  our  own  people  in  any  way  contributed  to  the  delay  for  which 
wc  complain  against  the  contractor; 

(3)  If  we  do  have  an  enforceable  liquidated  damage 
clause,  wc  may  recover  upon  it  notwithstanding  the  fact  that  we 
could  not  show  actual  damage  flowing  out  of  the  contractor's  breach; 

(4)  If  we  have  an  enforceable  liquidated  damage  clause, 
wc  recover  only  the  amount  of  noney  so  prescribed,  even  though  our 
actual  dandle1  nay  exceed  the  amount  set  up  in  the  clause; 

(5)  As  a  corollary  to  (4)  above,  an  enforceable  liqui- 
dated damage  clause  will  allow  for  full  recovery  in  accordance 
therewith,  notwithstanding  that  our  actual  damages  were  less  than 
the  amount  set  up  in  the  clause; 

(6)  As  a  necessary  condition  to  creating  an  enforceable 
liquidated  damage  clause,  wc  would  have  to  engage  in  genuine  and 
good  faith  negotiations  with  our  contractor  to  the  end  of  determin- 
ing that  actual  damage  in  the  event  of  a  breach  would  be  impractic- 
able or  extremely  difficult  to  ascertain. 

It  is  clear  that  wc  have  never,  in  the  procedures  re- 
lating to  our  utilities  contracts,  engaged  our  contractors  in  the 
effort  required  by  the  holding  in  the""case  of  McCarthy  v.  Tally, 
.su^ra.  That  is,  wc  have  never  actually  engaged  ur  contractors  in 
discussions  regarding  the  liquidated  damage  clause  and  the  propri- 
ety of  its  inclusion  in  our  contracts,  as  teste1  against  the 
requirements  of  Civil  Code  Section  1671.   Our  practice  has  ':ccn 
merely  to  include  a  liquidated  damage  clause  in  our  proposal,  with- 
out consultation  with  any  bidder,  and  certainly  without  any 
fte  Jtiation  concerning  the  provision  with  the  bidder  to  whom  we 
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ultimately  awarded  our  contract.   In  our  opinion,  it  is  this  defici- 
ency in  our  procedure  which  oust  be  ovcrconc  before  we  nay  have 
liquidated  damage  clauses  in  our  utilities  contracts  which  will  be 
enforceable  under  existing  California  lav;. 

Keeping  in  nind  the  limitation  that  it  is  not  every 
utilities  contract  in  which  we  could  satisfy  the  lc~ol  conditions 
prescribed  in  section  1671  of  the  civil  Code,  and  this  by  reason 
of  the  fact  that  in  nany  contracts  our  potential  damage  fron  a 
breach  by  the  contractor  would  not  be  inpracticable  or  extrencly 
difficult  to  ascertain,  we  recoixiend  the  following  procedure  in 
order  to  renedy  the  current  deficiency  noted  above: 

(a)  In  working  up  City  specifications  and  proposals, 
City's  technicians  should  evaluate  the  damage  issue  and  determine 
whether  potential  damage  from  contractor's  breach  is  ascertainable 
or  would  be  impracticable  or  extremely  difficult  to  ascertain. 

(b)  If  it  is  determined  that  City's  potential  damage 
would  be  impracticable  or  extremely  difficult  of  ascertainment, 
the  proposal  to  be  let  out  to  bidders  should  contain  a  reference 
to  the  fact  that  a  liquidated  damage  clause  will  be  included  in 
the  contract  to  be  finally  executed  with  the  successful  bidder. 

(c)  The  proposal  should  also  inform  bidders  of  the 
reason  why  City  believes  that  the  damages  likely  to  flow  from 
contractor's  breach  would  be  impracticable  or  extremely  difficult 
to  determine,  and  the  ingredients  of  such  damage,  or  at  least  some 
of  such  ingredients,  should  be  pointed  out  in  the  proposal. 

(d)  The  proposal  should  include  reference  to  an  amount 
which  the  City  has  in  mind  as  an  intended  sum  for  inclusion  in 
the  liquidated  damage  clause;  indicating,  however,  that  the  final 
amount  will  be  later  determined. 

(e)  The  proposal  should  indicate  that  after  an  awar1.  of 
contract,  the  City  and  the  successful  bidder  will  actually  carry 
on  discussions  and  negotiations  to  the  end  of  determining  the  fact 

fef  "impracticability"  or  "extreme  difficulty"  of  determining  actual 
damage,  and  fixing  a  reasonable  substitute  amount  as  a  liquidated 
damage. 

(f)  The  product  of  that  negotiation,  i.e.,  a  liquidate.! 
lamage  clause,  could  then  be  included  in  the  contract  ultimately 
executed  between  the  City  and  the  successful   I  ider. 
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For  the  moment,  it  would  appear  that  we  must  leave  up  to 
staff  personnel  concerned  with  letting  out  the  contracts  in  question 
the  issue  of  whether  the  procedure  outlined  above  would  be  worth- 
while from  the  standpoint  of  effort  and  time  consumption  with  re; ;ar  I 
to  contracts  involving  minor  matters  and  minor  amounts  of  money. 

It  is  anticipated  that  following  study  of  this  memorandum 
by  the  Commission  and  by  you  and  other  concerned  staff  personnel, 
we  will  further  confer  upon  these  matters.   VJc  remain  at  the  dis- 
posal of  everyone  for  such  consultation,  and  await  your  call  for 
necessary  conference. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


WFE 
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Mr.  James  K.  Carr 

General  Manager  of  Public  Utilities 

Room  2G7,  City  Hall 

San  Francisco,  California 

Re:   Support  of  Utilities  Bond  Issues  by  Use  of 

Utilities  Funds  or  Service  of  Utilities  Personnel 

Dear  Mr.  Carr: 

Relative  to  the  above  subject,  and  with  regard  to  the 
Airport  and  Municipal  Railway  bond  issues  on  the  November  8 
ballot,  the  Public  Utilities  Commission  has  requested  written 
legal  advice  corrobqrative  of  the  oral  advice  given  by  this 
office  at  the  Commission  meeting  of  August  16.   This  communica- 
tion will  confirm  that  oral  advice,  as  follows: 

The  case  of  Mines  v.  Del  Valle,  201  Cal  273  stands  for 
the  proposition  that  a  taxpayer  may  recover  from  participating 
public  officers  the  amount  of  public  money  authorized  by  such 
public  officers  to  be  spent  in  supporting  a  bond  issue  placed 
on  a  ballot  for  the  purpose  of  acquiring  funds  to  extend  a 
municipal  power  system.   The  opinion  recites  that  the  principal 
question  before  the  court  was  *whether  the  power  revenue  funds 
of  the  city  may  lawfully  be  expended  upon  publicity,  in  the  form 
of  newspaper  ads,  circulars,  posters,  banners  and  the  like,  ad- 
dressed to  the  people  of  the  city  for  the  purpose  of  bringing 
about  the  approval  of  a  popular  bond  issue  designed  to  enable 
the  city  to  enlarge  its  electric  system  and  extend  its  electric 
power  business." 

The  court  answered  that  question  by  indicating  thnt  it 
was  not  within  either  the  express  or  the  implied  powers  (given 
by  the  charter  of  the  City  of  Los  Angeles,  the  municipality  in- 
volved) of  the  Board  of  Public  Service  Commissioners  (like  our 
PUC)  to  take  care  of  the  financing  of  the  utility  under  the  board 
management.   The  court  stated  that,  under  the  Los  Angeles  charter 
control  over  bond  issues  for  the  financing  of  all  municipal  ac- 
tivities was  given  to  the  City  Council  of  Los  Angeles  (like  our 
Board  of  Supervisors).   The  court  further  said  that  after  bond 
funds  were  acquired  through  the  ballot  procedure,  then  the  Com- 
mission would  be  free  to  use  those  funds  to  advance  and  extend 
the  utility  under  its  control.   However,  the  Commission  was  not 
free  to  use  the  public  funds  already  under  its  control  to  su4r  p  ">rt 
the  bond  issue  through  which  further  utility  financial  resources 
were  being  sought. 
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As  a  net  result,  the  court  determined  that  the  public 
officers  who  participated  in  approving  the  bond  issue  publicity 
expenditures  and  paying  out  the  funds  were  liable,  in  the  lawsuit 
of  the  taxpayer,  to  reimburse  the  public  treasury.   Accordingly, 
the  judgment  was  decreed  to  run  against  the  members  of  the  Board 
of  Public  Service  Commissioners,  the  Controller  of  the  Public 
Service  Department,  and  the  Auditor  and  the  Treasurer  of  the  City 
of  Los  Angeles. 

Locally,  all  the  same  principles  enumerated  in  the  Mines 
case  were  invoked  to  hold  liable  San  Francisco  Public  Utilities 
Commissioners,  the  Manager  of  Utilities  and  the  Director  of  the 
Bureau  of  Public  Service  in  an  instance  where  it  was  determined, 
in  the  case  of  Drew  ct  al  v.  Jones  et  al,  San  Francisco  Superior 
Court  No.  442745,  that  a  utilities  employee  (said  Director)  had 
expended  substantially  all  of  two  months  of  working  time  in  foster- 
ing and  advancing  the  Commission  policy  regarding  cable  car  measures 
voted  upon  in  the  elections  of  June  and  November,  1954. 

For  some  time  prior  to  the  June  8,  1954  election,  David 
Jones  hod  held  the  position  of  Director  of  the  Bureau  of  Fublic 
Services  in  the  Son  Francisco  public  utilities  structure.   James 
Turner  was  the  Manager  of  Utilities,  and  the  Commissioners  were 
Messrs.  Rousseau,  Swanson,  McKee,  Baron  and  Cameron. 

It  was  factually  determined  in  the  trial  that  pursuant 
to  the  direction  and  instruction  of  the  Manager  and  the  Commissioners, 
Jones  had  devoted  "for  a  continuous  period  of  at  least  one  month 
immediately  preceding"  each  election,  "almost  all  of  his  time, 
services  and  activities"  discharging  functions  assigned  by  Turner 
and  the  Commissioners  in  carrying  on  a  campaign  for  the  purpose  of 
influencing  the  voters  to  adopt  a  viewpoint  consistent  with  Com- 
mission policy  regarding  each  of  the  two  ballot  measures  relating 
to  the  coble  car  system. 

In  keeping  with  the  principles  expressed,  in  the  Mines 
case  regarding  the  expenditures  of  public  funds  to  advance  the 
bond  issue,  the  court  in  the  Drew  case  held  it  illegal  andean 
unauthorized  expenditure  of  on  employee's  services,  for' which  cor^- 
ensation  was  paid  out  of  public  funds,  to  have  such  employee  devote 
a  substantial  part  of  his  time,  over  a  2-month  period,  prcscntinc 
a  partisan  policy  of  the  PUC  to  the  voters  of  the  City  and  County. 

As  a  result,  the  named  Commissioners,  together  with 
Turner  and  Jones,  were  held  liable  to  reimburse  the  City  treasury 
in  the  sum  of  two  months  of  Jones'  salary  ($1666.66)  and.  to  pay 
the  plaintiff-taxpayers  their  costs  of  suit.   In  addition,  and 
although  the  Manager  and  the  Commissioners  and  Jones  were  not  held 
liable  for  any  part  thereof,  it  was  determined  that  the  City  and 
County  was  required  to  pay  a  $1500  attorneys  fee  on  behalf  of  the 
taxpayer-plaintiff.   (Sec  Charter  Sec.  27) 
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In  view  of  the  above  holdings  it  would  seen  that  the 
circumstances  and  consequent  pitfalls  of  the  Mines  and  Drew  cases 
should  be  avoided  in  connection  with  the  November  8  airport  and 
railway  bond  issues. 

However,  there  is  no  doubt  that  under  restrictive  condi- 
tions, the  commissioners  and  the  utilities  staff  would  be  free, 
without  liability  under  the  principle  of  the  Fines  and  r r rv  cases, 
to  devote  some  time  and  effort  in  support  of  the  two  bond  issues 
under  consideration.   Of  course,  these  possibilities  do  not  relate 
to  ene  expenditure  of  any  public  funds  in  connection  with  such 
etrorts  by  the  commissioners  or  staff,  nor  to  the  use  of  City 
properties,  such  as  motor  vehicles  or  other  properties,  in  such 
Supporting  activity. 

Since  the  commissioners  arc  not  required,  as  was  employee 
■avid  Jones,  to  devote  any  particular  working-d-!y  time  to  the 
lersuit  of  utilities  matters,  it  is  clear  that  they  would  be  free 
a'  all  times  to  engage  in  supportive  activity.  However,  since 
Inch  cosaaissi  oners  arc  compensated  ($100  per  month),  it  would 
S;'"-  that  to  eliminate  possible  legal  difficulties  or  attacks, 
the  supportive  action  should  not  be  engaged  in  while  the  commission 
is  in  session  at  commission  meetings. 

Regarding  utilities  staff,  the  members  of  which  -crform 
daily  service  during  prescribed  hours  upon  a  regular  salaried 
basis,  it  is  our  opinion  that,  without  violating  the  principles 
laid  down  in  the  Mines  and  Drew  cases,  such  staff  may  during  working 
hours  do  such  things  as  give  information  to  the  public,  or  respond 
to  requests  for  information  regarding  the  contents  and  procedures 
relate:!  to  the  bond  issues;  but  may  not  during  working  hours  engage 
in  activities  which  appear  to  foster  or  be  supportive  of  such  bond 
issues.   It  is  not  merely  employee  activity  regarding  the  - 
issues  which  is  condemned  by  the  Mines  and  Drew  holdings,  but 
employee  working-time  activity,  at  the  direction  3f  superiors,  which 
is  intended  to  support,  foster  or  advance  the  cause  :.f'  such  issues. 
Of  course,  outside  of  working  hours  such  employees  ~rc  completely 
free  to  devote  any  amount  of  their  own  time  to  support  of  the  bond 
issues. 

Should  any  further  discussion  or  advice  on  these  matters 
be  desired,  please  do  not  hesitate  to  call  upon  us. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Robert  J.  Dolan 

Clerk  of  the  Board 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 


Subject:  .'Comparable  Property  Similarly 
Situated"  -  Meaning  Of  Phrase 
As  Applied  To  Assessment  Procedure 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  letter  of  August  2,  1966, 
wherein  you  advise  that  Supervisor  Moscone  has  requested  a 
definition  of  the  phrase  ''comparable  property  similarly  sit- 
uated' appearing  in  the  decisions  of  the  courts  of  this  State 
relating  to  the  duties  of  a  county  board  of  equalization  in 
reviewing  the  work  of  the  Assessor. 

Supervisor  Moscone  had  particular  reference  to 
specific  language  in  City  Attorney's  Opinion  No.  65-21-A, 
dated  July  30,  1965,  wherein  it  is  stated,  in  part,  as 
follows : 

"It  is  the  duty  of  a  county  board  of  equalization 
in  reviewing  the  work  of  an  assessor,  to  see  that  the 
property  involved  has  been  valued  on  the  same  basis 
as  that  applied  to  other  property  of  like  character 
and  similarly  situated.  See  Rittersbacher  v.  Board 
of  Supervisors.  220  Cal.  535;  and  Eastern-Columbia. 
Inc.  v.  Los  Angeles  County.  61  Cal.  App.  2d  734. 

In  the  Rittersbacher  case,  supra ,  certain  property 
owners  contended  that  the  board  of  supervisors  and  other 
county  officers  were  bound  by  the  uncontradicted  showing 
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on  the  part  of  said  property  owners,  made  to  the  board  at 
the  time  or  prior  to  the  orders  of  denial  of  their  petition 
to  equalize,  that  the  assessor  had  adopted  lower  and  vary- 
ing percentages  in  assessing  certain  classes  of  personal 
property  than  that  applied  to  real  estate  and  improvements. 

In  rejecting  this  contention,  the  Supreme  Court 
stated,  in  par£,  as  follows: 

....  But  this  is  not  so.   The  petitions  filed 
with  the  board  alleged  an  overvaluation  of  the 
described  real,  estate  and  improvements  and  nothing 
more,  and  the  prayer  was  for  an  equalization  of  the 
value.   'To  equalize  is  to  make  equal,  to  cause  to 
correspond,  or  be  like  in  amount  or  degree,  as 
compared  with  something.  '   (■Jells  Fargo  &  Co.  v.  State 
Board  of  Equalization,  56  Cal.  194,  196.)   What  the 
petitioners  before  the  board  were  entitled  to  was  that 
their  property  be  placed  'on  the  same  basis  of  valua- 
tion as  that  applied  to  other  property  of  like  character 
and  similarly  situated.'   (Birch  v.  County  of  Orange, 
186  Cal.  736  [200  Pac .  647.  6491;  Los  Angeles  etc.  Co. 
v.  County  of  Los  Angeles,  162  Cal.  164,  166  1121  Pac. 
384,  9  A.L.R.  1277].)   On  the  hearing  on  this  issue  the 
assessor's  office  reported  to  the  board,  in  effect,  that 
there  was  no  disparity  between  the  assessment  on  the 
properties  of  the  petitioners  and  that  placed  on  like 
property  similarly  situated,  and  there  was  no  showing 
to  the  contrary  on  that  issue.''   (220  Cal.  535,  540.) 

In  the  Eastern-Columbia.  Inc.  case,  supra ,  the  plain- 
tiff contended  that,  notwithstanding  good  and  substantial 
evidence  presented  by  him  to  the  board  of  equalization,  that 
board,  in  disregard  of  the  evidence  adduced,  arbitrarily  and 
wilfully  denied  his  application  for  redress. 

In  rejecting  this  contention  the  court  stated,  in 
part,  as  follows: 

".  .  .  .  While  the  testimony  of  expert  witnesses 
produced  by  plaintiff  before  the  board  of  equalization 
was  in  sharp  conflict  with  the  assessed  value  arrived 
at  by  the  assessor,  that  fact  does  not  make  it  compul- 
sory for  the  board  to  adeopt  the  testimony  of  plaintiff's 
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witnesses  as  determinative  of  the  market  value  or 
assessment  value  of  the  property  in  question.  This 
for  the  reason  that  giving  such  testimony  its  full 
weight,  it  does  not  establish  the  assessor's 
appraisals  as  a  'lack  of  equalization. '  The  purpose 
of  the  board  of  equalization  is  to  see  that  all 
properties  in  the  county  are  'equalized';  that  is  to 
say  that  the  assessor  appraise  all  properties  in  the 
county  at  a  constant  level  of  opinion  as  to  market 
value  and  keep  all  properties  in  their  proper  rela- 
tionship one  to  the  other.   It  therefore  follows 
that  the  mere  fact  that  an  assessment  against  particular 
property,  not  discriminatory  or  inequitable  on  its  face, 
is  in  excess  of  the  fair  value  of  the  property,  is  not 
in  itself  evidence  of  fraud.   In  accord  with  what  we 
have  just  said,  there  is  contained  in  Hammond  Lumber 
Co.  v.  County  of  Los  Angeles.  104  Cal.  App.  235,  at 
page  240  [285  P.  896],  the  following  language  'Hence, 
mistakes  or  overvaluations  honestly  made  are  not  grounds 
for  refund  of  a  protested  charge. *  There  must  be  a 
conscious  failure  to  exercise  a  fair  and  impartial 
judgment,  or  a  resort  to  arbitrary  methods,  different 
from  those  employed  in  assessing  other  property  of 
like  character  and  situation;  thereby  resulting  in 
designedly  imposing  an  unequal  burden  on  the  property 
of  the  complainant,  before  an  assessment  will  be 
invalidated  (Hammond  Lumber  Co.  v.  County  of  Los  Angeles, 
supra ,  at  page  240,  and  numerous  cases  therein  cited)." 
(61  Cal.  App.  2d  735,  743.) 

In  Birch  v.  County  of  Orange,  186  Cal.  736,  cited  in 
the  Pittersbacher  case,  supra,  the  plaintiffs  owned  a  20-acre 
tract  of  oil  land  producing  44,686  barrels  of  oil  monthly. 
Surrounding  plaintiffs'  property  were  1123  acres  of  oil  land 
of  which  617  acres  were  producing  215,608  barrels  of  oil  of 
like  character  monthly.   The  plaintiffs'  land  was  assessed 
at  $645,120  and  the  total  assessment  on  the  surrounding  lands 
was  $590,085.   The  county  board  of  equalization  ordered  a 
reduction  of  $45,000  on  plaintiffs*  land  and  an  aggregate 
increase  of  $59,490  on  the  surrounding  1123  acres.   The 
Supreme  Court  held  that  the  excessive  and  unreasonable  dis- 
parity between  the  assessments  on  plaintiffs'  land  and  others 
of  like  value  and  similarly  situated  was  so  obvious  and 
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inconsistent  with  any  theory  of  fair  dealing  that  it  could 
not  be  reconciled  on  the  mere  presumption  that  the  assessor 
and  board  of  equalization  did  their  duty  as  they  saw  it. 

vtfith  respect  to  the  powers  and  duties  of  a  county 
board  of  equalization  in  reviewing  the  work  of  the  assessor, 
46  Cal.  Jur.  2d  states  as  follows: 

"A  county  board  [of  equalization]  is  given 
the  power  to  equalize  the  valuation  of  the  taxable 
property  in  the  county,  that  is,  to  compare  the 
individual  assessments  on  the  roll  with  one  another 
and  make  them  equal  with  each  other  and  equivalent 
to  the  value  in  money  of  the  property  assessed.   It 
has  no  power  to  assess  or  re-assess  property,  but 
can  only  hear  and  determine  whether  the  assessors 
have  impartially  performed  their  duties,  and  equalize 
the  valuations  made  by  them.   The  inquiry  is  confined 
to  the  proportionate  valuation  of  the  respective  par- 
cels of  property  that  are  taxable  within  the  territory 
concerned."  (46  Cal.  Jur.  2d  722,  723.) 

With  regard  to  a  reduction  or  increase  to  correct 
inequity,  46  Cal.  Jur.  2d  states,  as  follows: 

'.  .  .  .On  the  hearing,  it  is  the  board's  duty  to 
determine  the  value  of  the  property  on  whatever 
basis  is  used  with  regard  to  other  property,  so 
as  to  make  all  assessments  as  equal  and  fair  as 
practicable. 

"tfhere  it  is  the  practice  in  a  county  to  assess 
land  at  a  certain  percentage  of  market  value,  the 
questions  before  the  board  are  the  value  of  the  appli- 
cant's land  and  whether  it  was  assessed  for  more  than 
the  usual  percentage  of  value.   The  law  does  not, 
however,  contemplate  that  a  taxpayer  whose  land  is 
assessed  at  the  same  relative  value  as  other  lands 
generally  in  the  county  should  be  entitled  to  have 
his  assessment  reduced  to  the  level  of  a  comparatively 
smaller  number  of  parcels  assessed  at  a  low  figure. 
(46  Cal.  Jur.  2d  734,  735.) 


Letter  Opinion  No.  66-54-A 


Mr.  Robert  J.  Dolan  5  August  5,  1966 

tfith  respect  to  valuation,  46  Cal.  Jur.  2d  states 
as  follows: 

;'In  arriving  at  the  value  of  the  land  it  is  proper 
to  take  into  consideration  every  use  to  which  it 
is  naturally  adapted  and  that  will  enhance  its 
value  in  the  estimation  of  persons  generally,  pur- 
chasing in  the  open  market.   The  question  is  not 
what  its  value  is  for  a  particular  purpose,  but 
its  value  in  view  of  all  the  purposes  to  which  it 
is  naturally  adapted.  As  to  the  requirement  that 
lands  of  the  same  quality  and  similarly  situated 
should  be  assessed  at  the  same  value,  the  quality 
and  situation  of  the  property  must  be  understood 
to  include  all  the  elements  that  combine  to  establish 
its  market  value.   All  the  land's  capabilities,  or 
the  uses  to  which  it  is  adapted,  should  be  taken 
into  consideration.   The  legislature  has  adopted 
a  measure  providing  that  in  assessing  property  that 
is  zoned  and  used  exclusively  for  agricultural  or 
recreational  purposes,  with  no  reasonable  probability 
of  removal  or  modification  of  the  zoning  restriction 
within  the  near  future,  the  assessor  should  consider 
no  factors  other  than  those  relative  to  such  use. 

"In  determining  the  values  of  improvements  on 
real  estate  the  elements  of  age,  state  of  repair, 
location,  cost  of  construction  and  replacement  may 
be  considered,  but  no  one  of  them  is  controlling. 
But  an  assessment  made  in  accordance  with  a  systematic 
and  intentionally  adopted  theory  for  the  arrival  at 
valuations  to  be  placed  on  improvements  which  omits 
to  take  into  consideration  any  of  the  foregoing  elements, 
which  in  common  experience  ordinarily  determine  values, 
and  in  place  thereof  substituting  an  arbitrary  basis 
for  the  fixation  of  values  on  a  percentage  plan,  will 
not  be  upheld  when  it  sufficiently  appears  that  actual 
discrimination  has  resulted  from  an  assessment  thus 
arrived  at."   (46  Cal.  Jur.  2d  700,  701.) 
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In  my  opinion,  the  foregoing  principles  are  all 
involved  in  a  definition  of  the  phrase  "comparable  property 
similarly  situated  and  set  forth  the  guidelines  to  be  fol- 
lowed by  a  board  of  equalization  in  reviewing  the  work  of 
an  assessor. 

Very  truly  yours, 


THOMAS  M.    O'CONNOR 
City  Attorney 


JJS 
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Honorable  Joseph  E.  Tinney 

Assessor 

101  City  Hall 

San  Francisco,  California 

Re:  Deficiency  (Escape  and  Penal)  Assessments 
Dear  Mr.  Tinney: 

This  is  in  response  to  the  inquiries  in  your  letter  of 
August  4  and  in  a  memorandum  from  Mr.  Paizis  of  the  same  date. 

1.   In  my  opinion  the  date  of  an  assessee's  receipt  of 
a  deficiency  tax  bill  (rendered  after  he  has  had  10  days  to 
respond  to  your  courtesy  form  letter  relative  to  a  proposed 
deficiency  assessment  and  tax)  will  fix  the  date  (a)  as  of  which 
the  assessment  is  complete  for  the  purpose  of  enforcing  collection 
of  the  tax  under  section  2902,  (b)  from  which  penalties  will  be 
computed  under  section  2922,  and  (c)  from  which  to  determine  in 
which  succeeding  month  the  Board  of  Supervisors  shall,  at  any 
regular  meeting,  on  request  of  the  assessor  or  any  assessee,  sit 
as  a  county  board  of  equalization  to  equalize  the  assessment  under 
section  1604.   (Section  references  are  to  the  Pevenue  and  Taxation 
Code.)   See  section  1604.1,  added  in  1965,  which  in  effect  states 
that  a  penal  or  escape  assessment  is  not  effective  for  any  purpose 
until  the  assessee  has  been  notified  thereof,  and  that  his  receipt 
of  a  tax  bill  based  on  such  assessment  shall  suffice  as  such  not- 
ice.  Section  1604.1  reads: 

1604.1.   Notice  and  review  of  assessment.  An 
assessment  made  pursuant  to  Sections  501,  503,  531, 
531.1  or  1061  of  this  code  is  not  effective  for  any 
purpose,  including  its  review,  equalization  and  adjust- 
ment by  the  Board  of  Equalization,  until  the  assessee 
has  been  notified  thereof  personally  or  by  United  States 
mail  at  his  address  as  contained  in  the  official  records 
of  the  county  assessor.  Receipt  by  the  assessee  of  a  tax 
bill  based  on  said  assessment  shall  suffice  as  such  notice. 
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"Upon  application  for  reduction  pursuant  to 
Section  1607  of  this  code,  such  assessments  shall 
be  subject  to  review,  equalization  and  adjustment 
by  the  county  board  of  equalization." 

2.  A  reduction  in  an  assessment  granted  by  the  Board 
as  a  result  of  an  equalization  hearing  would  not  affect  the  dates 
when  the  6%  and  17.  penalties  prescribed  by  section  2922  attach, 
because  delinquency  is  determined  as  of  the  date  the  deficiency 
assessment  is  placed  on  the  unsecured  roll  (or,  more  properly, 
the  date  of  the  assessee's  receipt  of  the  tax  bill),  not  as  of 
the  date  the  assessment  may  be  reduced  by  the  Board,  and  because 
the  67,  and  17.  penalties  are  predicated  on  the  delinquency  date. 

3.  In  the  case  of  tax  bills  mailed  between  July  25  and 
29  and  received  by  the  taxpayer  prior  to  August  1,  based  on  penal 
and  escape  assessments  made  outside  the  regular  assessment  period 
(first  Monday  in  March  to  first  Monday  in  July) ,  it  is  my  opinion 
that  the  Board  of  Supervisors  shall,  at  any  regular  meeting  in 
August,  sit  as  a  county  board  to  equalize  such  assessments. 
(§1604.)   At  least  5  days'  notice  should  be  given  of  the  date 
when  the  Board  will  meet  to  hear  the  application  for  reduction. 
(Cf.  §§1605,  1607,  1611,  4836.) 

4.  In  the  case  of  penal  and  escape  assessments  made 
outside  the  regular  assessment  period,  the  date  to  be  filled  in 
at  the  bottom  of  the  form  of  application  for  equalization,  as  the 
last  date  it  can  be  delivered  to  Mr.  Dolan,  the  Clerk  of  the  Bo 
Board  of  Supervisors,  should  be  the  10th  day  of  the  month  follow- 
ing the  month  in  which  the  assessee  received  the  tax  bill  based 
on  such  assessment.   This  will  give  the  assessee  at  least  10  days 
to  make  the  application,  and  will  allow  the  Board  time  to  give  at 
least  5  days'  notice  of  the  hearing  and  to  hear  the  matter  in  that 
month,  that  is,  in  the  month  following  the  month  in  which  the 
assessee  received  the  tax  bill.   See  in  this  connection  section 
1604.1,  quoted  above,  and  section  1604  which  reads: 

"1604.   Other  equalization  periods.   At  any 
regular  meeting,  the  board  of  supervisors,  on  the 
request  of  the  assessor  or  any  taxpayer,  shall  sit 
as  the  county  board  to  equalize  any  assessments 
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made  by  the  assessor  outside  the  regular 
assessment  period  for  such  assessments  and 
during  the  calendar  month  preceding  the  month 
in  which  such  meeting  is  held." 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 

GEB 
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Mr.  Horace  V.  Seaman,  Foreman 

1966  Grand  Jury 

469  City  Hall 

San  Francisco,  California 


Re:   Powers  and  Duties  of  Grand  Jury 

Vith  Respect  to  Redevelopment  Agency 

Dear  Mr.  Seaman: 

This  is  in  response  to  your  letter  of  July  25,  1966, 
requesting  my  advice  on  the  recommendation  of  the  1965  Grand 
Jury  that  the  Redevelopment  Agency  be  dropped  from  the  Roster 
of  Grand  Jury  Committees  because  of  lack  of  jurisdiction. 

Although  the  grand  jury  is  an  investigatory  and  inquisi- 
torial body  of  ancient  origin,  in  California  the  grand  jury  has 
no  inherent  power  of  investigation  beyond  those  granted  by  the 
Legislature.   (Allen  v.  Payne.  1  Cal.  2d  607;  Woody  v.  Peairs, 
35  Cal.  App.  1553.)    It  has  been  said  a  grand  jury  should  not 
engage  in  fishing  expeditions'  or  indiscriminate  meddling  with 
public  or  private  affairs  in  which  it  is  without  jurisdiction 
to  act  or  to  investigate.'1   (Samish  v.  Superior  Court.  28  Cal. 
App.  2d  685,  688.) 

However,  under  statutory  authority  the  grand  jury  has 
the  broad  power  of  inquiry  into  all  public  offenses  committed 
or  triable  within  the  county  (section  917,  Penal  Code)  and  may 
inquire  into  willful  or  corrupt  misconduct  in  office  of  public 
officers  of  every  description  within  the  county.    (Section 
919(c),  Penal  Code.) 

Statutory  authority  also  exists  for  routine  inquiry  into 
the  activities  of  officials  in  their  public  capacity.   The  grand 
jury  is  empowered  to  annually  examine  the  accounts  and  records 
of  all  county  officers  (section  925,  Penal  Code),  to  extend  this 
examination  to  the  position  these  officers  hold  in  their 
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ex  officio  capacities  (section  929,  Penal  Code),  and  to  inquire 
into  the  needs  for  increase  or  decrease  in  the  salaries  of 
county  supervisors,  the  district  attorney,  and  the  auditor 
(section  927,  Penal  Code).   The  grand  jury  is  given  jurisdiction 
to  investigate  and  report  upon  the  "needs  of  all  county  officers 
in  the  county,  including  the  abolition  or  creation  of  offices 
and  the  equipment  for,  or  the  method  or  system  of  performing 
the  duties  of  the  several  offices."   (Section  928,  Penal  Code.) 
Additionally,  the  grand  jury  can  at  any  time  examine  the  books 
and  records  of  any  special  purpose  assessing  or  taxing  district 
located  wholly  or  partly  in  the  county.   (Section  933.5,  Penal 
Code.)   If  the  grand  jury  investigates  pursuant  to  sections  925- 
929  of  the  Penal  Code,  by  express  terms  of  those  statutes,  it 
must  be  an  investigation  of  a  county  official. 

It  is  my  conclusion  from  a  study  of  the  statutes  author- 
izing the  formation  of  the  Redevelopment  Agency  (Division  24, 
Part  1,  Health  and  Safety  Code,  sections  33000  et  seq.)  that 
redevelopment  officers  are  neither  county  officers  nor  officers 
of  a  county  agency.   Therefore,  none  of  the  aforementioned 
sections  affords  a  grand  jury  authority  to  routinely  investigate 
officials  of  a  redevelopment  agency. 

The  Redevelopment  Agency  of  the  City  and  County  of  San 
Francisco  is  a  state  agency  and  its  officers  are  state  officers. 
Fellom  v.  The  Redevelopment  Agency.  157  C.A.  2d  243  (1950),  appeal 
dismissed  35  U.S.  56;  Housing  Authority  v.  City  of  Los  Angeles, 
38  C.  2d  853  (1952),  appeal  dismissed  344  U.S.  836;  Housing 
Authority  v.  The  City  Council,  208  C.A.  2d  599  (195277"  Under 
the  circumstances,  such  sections  of  the  Penal  Code  do  not  provide 
authority  for  the  grand  jury  to  investigate  routinely  officers 
of  the  Redevelopment  Agency. 

Section  933.5  of  the  Penal  Code  also  does  not  grant  the 
power  to  the  grand  jury  to  examine  the  books  and  records  of  the 
Redevelopment  Agency  because  the  Redevelopment  Agency  is  not  a 
special  purpose  assessing  or  taxing  district. 

On  the  other  hand,  the  grand  jury  may  investigate  the 
conduct  of  the  Redevelopment  Agency  and  its  officials  if  the 
object  of  such  Investigation  is  authorized  by  sections  917  or 
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919  of  the  Penal  Code.  And  if  an  investigation  is  undertaken 
under  either  of  those  sections,  the  grand  jury  is  not  limited 
to  a  definite  charge,  by  indictment  or  otherwise,  but  has  the 
power  and  duty  to  disclose  the  result  of  inquiry  by  written 
report.   (Irwin  v.  Murphy.  129  Cal.  App.  713.) 

You  are  advised,  therefore,  that  the  Grand  Jury  has 
jurisdiction  only  to  investigate  the  conduct  of  the  Redevelop- 
ment Agency  where  the  inquiry  is  in  respect  to  a  public  offense 
or  misconduct  in  office  by  an  official. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


EAE 
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Mr.  Raymond  G.  Connors,  Jr. 
Secretary,  Fire  Commission 
Room  2,  City  Hall 
San  Francisco,  California 

Subject:   Power  or  Right  of  Board  of  Fire 
Commissioners  to  Grant  Privilege 
and  Use  of  Fire  Department  Apparatus 

Dear  Mr.  Connors: 

Your  letter  of  May  17,  1966,  asks  the  opinion  of  this 
office  on  the  following  question: 

'Can  the  Board  of  Fire  Commissioners  grant  the 
use  of  Fire  Department  apparatus  to  producers  of  a 
television  series  featuring  the  San  Francisco  Fire 
Department? 

Prior  opinions  of  this  office  have  held  that  under 
the  Charter  of  the  City  and  County  of  San  Francisco  and  general 
law,  a  public  body  does  not  have  the  power  to  grant  privilege 
and  use  of  its  public  buildings  for  the  use  of  private  organi- 
zations.  I  refer  in  particular  to  City  Attorney  Opinions  No. 
215  (1950),  No.  312  (1950)  and  No.  1264  (1958). 

The  basis  for  these  opinions  was  Sections  36,  91  and 
93  of  the  City  Charter.   It  was  concluded  from  the  afore- 
mentioned sections  that  there  was  no  authority  which  would  per- 
mit the  Board  of  Fire  Commissioners  to  authorize  the  use  of 
public  buildings  by  private  organizations  for  private  purposes. 
In  the  above  mentioned  opinions  the  benefit  to  be  derived  in 
granting  the  use  of  public  property  was  always  to  Inure  to  a 
private  organization.   Hence,  such  use  was  denied. 

It  is  well  settled  that  any  use  of  public  buildings 
or  equipment  acquired  and  maintained  by  taxes  must  be  for  a 
public  purpose.   (City  of  Los  Angeles  v.  Lewis.  175  Cal.  777.) 
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However,  it  is  equally  well  established  that  every 
city  is  empowered:   To  establish  and  maintain  such  institu- 
tions and  instrumentalities  for  the  instruction,  enlightenment, 
improvement,  entertainment,  recreation  and  welfare  of  its  in- 
habitants as  it  may  deem  appropriate  or  necessary  for  the 
public  interest  or  advantage."  (Lewis  v.  LaGuardia.  14  N.Y.S. 
463;  Bank  v.  Bell.  62  Cal.  App.  320;  Perez  v.  City  of  San  Jose. 
107  C.A.  2d  562.) 

Your  letter  of  May  17th  does  not  go  into  detail  con- 
cerning the  purposes,  scope  or  format  of  the  proposed  TV 
series.   Should  the  Board  of  Fire  Commissioners  determine  that 
the  purposes  and  scope  of  the  TV  series  would  benefit  the 
citizens  of  the  City  and  County  of  San  Francisco  by  educating 
them  on  the  objectives  of  the  Fire  Department,  namely,  the 
suppression,  control  and  preventions  of  fires,  then  the  use  of 
Fire  Department  equipment  to  further  this  objective  would  be 
for  a  public  purpose,  and  hence  the  Commission  could  grant  the 
use  of  said  equipment. 

Should  the  Commission  see  fit  to  grant  such  use  of 
Fire  Department  equipment,  it  should  insure  that  a  satisfac- 
tory plan  and  program  is  devised  wherein  the  City  and  County 
of  San  Francisco  would  be  insulated  from  any  potential  liabil- 
ity as  a  result  of  the  use  of  said  equipment.   If  you  desire 
that  I  review  any  plan  submitted  to  the  Commission  to  protect 
the  people  of  San  Francisco  and  obviate  any  potential  liabil- 
ity, I  shall  be  pleased  to  consult  with  you  at  your  convenience, 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 

WJM 
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Honorable  Joseph  E.  Tinney,  Assessor 

Room  101  City  Hall 

San  Francisco,  California 

Subject:  Assessment  Procedure;  Fraudulent 
Assessments;  Escaped  Assessments; 
Method  of  Proceeding 

Dear  Mr.  Tinney: 

You  orally  asked  me  whether  the  Revenue  and  Taxation 
Code  sections  relative  to  correction  of  errors  in  the  assessment 
roll  (§§4831  et  seq.)  are  available  to  correct  mathematical 
(ratio)  errors.   For  example,  assume:  The  assessor  determines 
full  cash  value  of  personal  property  by  multiplying  the  assessee's 
cost  by  507o  (except  in  the  case  of  equipment  where,  in  order  to 
take  into  account  depreciation,  he  first  discounts  cost  by  50% 
and  then  applies  50%  to  the  resulting  figure).  The  assessor 
obtains  correct  cost  figures  from  the  assessee  relative  to 
personal  property,  either  from  the  assessee's  property  statement 
or  from  an  audit  by  the  assessor,  or  both,  but  the  value  at  which 
the  property  was  assessed  shows  that  an  error  was  made  in  that  the 
assessed  value  is  either  more  or  less  than  50%  of  cost,  resulting 
in  the  taxpayer  being  billed  too  much  or  too  little.  Fifty  per 
cent  of  cost  is  the  figure  (ratio)  the  assessor  has  publicly 
stated  his  office  adheres  (adhered)  to  in  determining  assessed 
value. 

It  is  my  opinion  that  under  these  hypothetical  facts  an 
error  has  occurred,  and  since  it  is  an  error  in  the  assessor's 
office  apparently  occurring  in  the  carrying  out  by  the  personnel 
thereof  of  a  mathematical  process  (the  application  of  50%  to  the 
cost  figure  to  determine  assessed  value) ,  the  error  is  a  "clerical 
error  of  the  assessor  within  the  meaning  of  that  term  as  used  in 
Revenue  and  Taxation  Code  §4831,  and  the  assessment  roll  for  the 
year  in  question  may  be  corrected  by  the  controller  as  provided 
in  §§4834-4837. 
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Attention  is  called  to  the  language  of  §4831  which 
states  that  clerical  errors  of  the  assessor  may  be  corrected 
under  this  article  at  any  time  after  the  roll  is  delivered  to  the 
auditor  by  the  clerk  of  the  county  "and  before  the  sale  to  the 
state.'1  Since  only  real  property  is  sold  to  the  state  (Pevenue 
and  Taxation  Code  §3856) ,  is  not  §4831  confined  to  real  property? 
In  my  opinion,  no.  For  If  it  were  so  confined,  there  would  be  no 
method  of  correcting  clerical  errors  of  the  assessor  in  the 
assessment  of  personal  property.   That  would  not  be  logical. 
There  is  as  much  need  for  such  correction  as  there  is  in  the  case 
of  real  property.  Moreover,  the  section  applies  to  clerical 
errors  of  the  assessor  on  the  roll."  The  roll"  means  "the 
entire  assessment  roll",  not  just  the  secured  roll,  and  therefore 
includes  the  unsecured  roll  (Revenue  and  Taxation  Code  §109) 
which,  of  course,  is  a  personal  property  roll.  Had  it  been 
intended  that  only  clerical  errors  of  the  assessor  on  the  'secured 
roll"  be  subject  to  correction,  I  believe  the  Legislature  would 
have  said  so. 

As  to  whether  an  error  in  converting  full  cash  value 
(cost)  into  assessed  value  is  a  "clerical"  error,  an  analogy  may 
be  drawn  to  the  test  applicable  in  determining  whether  a  judicial 
error  is  a  clerical  error,  namely,  "whether  the  error  is  one  which 
cannot  be  reasonably  attributed  to  the  exercise  of  judicial  con- 
sideration or  discretion."   (Estate  of  Goldberg,  10  Cal.  2d  709, 
715.) 

In  my  opinion,  an  error  of  the  type  set  forth  in  the 
hypothesis  above  cannot  reasonably  be  attributed  to  the  exercise 
by  the  assessor  of  any  consideration  or  discretion  which,  under 
the  law,  has  been  vested  in  him.   This  being  so,  the  error  must 
have  been  a  clerical  error,  unless  the  person  asserting  the  con- 
trary is  prepared  to  prove  fraud  was  involved.   "Fraud  is  odious; 
it  must  be  established  by  proof  .  .  .  The  burden  of  proving  fraud, 
therefore,  rests  on  the  person  asserting  it."  (23  Cal.  Jur.  2d 
182-183.) 

Unless  the  assessee  is  prepared  to  prove  that  the  error 
was  the  result  of  fraud,  it  is  my  opinion  that  you  would  be  justi- 
fied, and  likewise  the  controller,  city  attorney,  and  board  of 
supervisors,  in  concluding  that  the  error  was  a  clerical  error. 


-.••■-       •:.» 
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Is  there  a  time  limit  on  the  correction  of  the  asses- 
sor's clerical  errors  on  the  unsecured  roll?   (There  is,  of 
course,  such  a  time  limit  in  the  case  of  the  secured  roll,  namely, 
"at  any  time  after  the  roll  is  delivered  to  the  auditor  by  the 
clerk  of  the  county  board  and  before  the  sale  to  the  State." 
§4831.)   In  the  case  of  errors  by  the  assessee  resulting  in  an 
overassessment,  §4831.5  states  that  the  time  limit  for  correction 
is  that  set  forth  in  Revenue  and  Taxation  Code  §532.   It  is  my 
view  that  by  analogy,  the  time  limit  for  the  correction  of  cleri- 
cal errors  on  the  unsecured  roll,  whether  they  result  in  an  over  or 
underassessment,  should  be  that  set  forth  in  §532. 

Finally,  a  word  about  fraudulent  assessments  --  those 
where  an  underassessment  is  the  result  of  fraud. 

"The  principal  is  often  stated,  in  broad  and  sweeping 
terms,  that  fraud  destroys  the  validity  of  everything  into  which 
it  enters  and  that  it  vitiates  the  most  solemn  contracts,  docu- 
ments, and  even  judgments."   (23  Am.  Jur.  770.) 

"Assessors  indeed  are  clothed  with  a  power  which  is 
quasi- judicial,  but  fraud  vitiates  even  most  solemn  judgments  of 
courts,  and  the  actions  of  these  qua si- judicial  bodies  [assessors] 
cannot  stand  on  any  higher  ground."   (Cooley,  Taxation,  4th  ed., 
vol.  3,  §1144,  p.  2301.)   "It  follows  that  ...  if  there  has  been 
...  an  intentional  and  wilful  undervaluation  of  particular  prop- 
erty, such  assessment  is  invalid."   (Ibid,  pp.  2301-2302.)   Since 
fraud  destroys  the  validity  of  an  assessment,  the  assessor  should, 
in  my  opinion,  proceed  on  the  assumption  that  a  fraudulent  assess- 
ment is  no  assessment  at  all  (State  Board  of  Equalization  v. 
People.  191  111.  528,  61  N.E.  339,  343;  27  Encyl.  of  Law,  2d  ed., 
p.  700),  and  accordingly,  where  he  finds  that  fraud  has  prevailed, 
should  impose  an  assessment  on  the  theory  that  the  property  has 
not  been  assessed,  to  wit,  an  assessment  based  on  Revenue  and  Tax- 
ation Code  §531  which  reads  in  material  part: 

"531.   Escaped  property.   If  any  property  belonging 
on  the  local  roll  has  escaped  assessment,  the  assessor 
shall  assess  the  property  on  discovery  at  its  value  on 
the  lien  date  for  the  year  In  which  it  escaped  assess- 
ment. " 

See,  in  this  connection,  the  second  paragraph  of  section  532  of 
the  Revenue  and  Taxation  Code  as  amended  by  A.B.  80,  effective 
October  6,  1966: 


Letter  Opinion  No.  66-58-A 


Honorable  Joseph  E.  Tinney,  Assessor     4      August  31,  1966 

'Whenever  it  is  discovered  that  any  taxable  property,  or 
any  portion  thereof,  is  subject  to  an  escape  assessment, 
and  the  failure  to  regularly  assess  such  property  was 
caused  in  whole  or  in  part  by  the  fraudulent  act  or 
omission  of  the  taxpayer  or  by  fraudulent  collusion  be- 
tween the  taxpayer,  his  agent  or  representative,  and  the 
assessor  or  any  of  his  deputies,  the  assessor  shall 
within  18  months  of  the  discovery  levy  an  escape  assess- 
ment upon  such  property,  and  shall  also  levy  a  penal 
assessment  thereon  pursuant  to  Section  504.  *   Such 
assessments  upon  such  property  may  not  be  made  more 
than  six  years  following  the  lien  date (f or  the  year  in 
which  the  property  escaped  assessment." 

Note  that  the  Legislature  has  equated  ,:the  failur*  to 
regularly  assess1'  any  taxable  property  due  to  fraud,  with  the 
fact  that  such  property  has  "escaped  assessment  '  and  become 
"subject  to  an  escape  assessment .   The  second  paragraph  of  the 
new  section  532  therefore  is  a  legislative  declaration  that  a 
fraudulent  assessment  is  no  assessment  at  all,  hence  requires 
levy  of  an  escape  assessment. 

The  assessee  should,  however,  be  allowed  credit  against 
the  proper  tax  for  the  amount  of  money  he  paid  based  on  the 
fraudulent  assessment,  since  fraud  does  not  nullify  a  payment  of 
money  which  was  in  fact  made.  Your  tax  bill  should  be  rendered 
on  this  basis,  that  is,  should  show  this  credit. 

Except  as  provided  in  Revenue  and  Taxation  Code  §532.5 
which  is  not  here  applicable,  there  is  no  limitation  on  how  far 
back  the  assessor  may  go  in  assessing  real  property  which  has  es- 
caped assessment,  that  is,  has  not  been  assessed  at  all.   (Jensen 
v.  Byram,  [1964],  229  C.A.  2d  651,  improvements  which  escaped 

1-   Section  504,  effective  October  6,  1966,  will  read: 

"An  assessment  made  pursuant  to  Sections  501  or 
503  shall  be  subject  to  a  penalty  in  an  amount  deter- 
mined  by  adding  to  the  roll  50  per  cent  of  the  assessed 
value  of  the  property  on  the  first  offense  and  100  per 
cent  of  the  assessed  value  of  the  property  on  subse- 
quent offenses  under  this  article  by  the  same  person 
within  five  years  following  a  prior  offense. 
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assessment  for  years  1952  through  1960  held  assessable  for  those 
years  under  Revenue  and  Taxation  Code  §531  on  discovery  of  the 
non-assessment;  cf.  Carpenter  v.  Pacific  Coast  Ins.  Assn.,  10  Cal. 
2d  304,  involving  assessment  in  1934  for  1931.) 

That  the  second  paragraph  of  the  new  §532  applies  to 
real  and  personal  property  which,  due  to  fraud,  is  not  regularly 
assessed  (rather  than  not  assessed  at  all)  is  apparent  from  the 
fact  that,  if  it  were  construed  as  applying  only  to  property  not 
assessed  at  all  due  to  fraud,  there  would  exist  a  limitation 
period  on  the  power  to  impose  escape  assessments  in  the  case  of 
property  not  assessed  at  all  due  to  fraud,  and  no  limitation 
period  in  the  case  of  non-assessment  of  realty  not  due  to  fraud. 
(Jensen  v.  Byram,  supra.)   This  would  not  be  reasonable.   It  would 
put  a  premium  on  fraud.  Hence  the  new  §532  treats  as  property 
which  escaped  assessment  any  taxable  property  which,  while  it  was 
assessed,  was  irregularly  assessed,  e.g.,  underassessed  due  to 
fraud . 

Relative  to  the  above,  your  attention  is  called  to  my 
previous  advice  (letter  of  July  8,  1966)  that,  in  the  case  of 
fraud,  you  should  go  behind  the  year  1964,  but  that  it  would  be 
advisable  to  do  so  by  November  of  this  year.   Even  if  the  new  §532 
were  construed  as  prospective  only,  this  would  not  affect  my  ad- 
vice to  proceed  on  the  basis  that  a  fraudulent  assessment  is  no 
assessment  at  all. 

The  Attorney  General's  opinion  No.  65/290  of  March  15, 
1966,  does  not  treat  of  fraudulent  assessments  by  an  assessor  but 
of  a  tax  consultant  who  presented  accurate  cost  figures  and  who 
"unlawfully  obtained  reduced  assessments,"  apparently,  by  'alleg- 
ing obsolescence  or  other  factors  which  [had  the  allegations  been 
legitimate]  would  justify  a  downward  modification  of  the  assess- 
ment." That  opinion  states  that,  in  such  case,  "an  'escape 
assessment'  under  section  531  would  be  Invalid  because  the  prop- 
erty subject  to  the  assessment  had  already  been  partially 
assessed."  I  do  not  agree  with  the  Attorney  General's  opinion  if 
it  implies  that  an  escape  assessment  under  Revenue  and  Taxation 
Code  §531  would  be  invalid  in  the  case  of  an  antecedent  assess- 
ment which  was  itself  invalid  because  fraudulent.   I  do  not  be- 
lieve it  does  so  imply.   The  authority  cited  in  the  Attorney  Gen- 
eral's opinion,  Stafford  v.  Riverside  County.  155  C.A.  2d  474, 
478,  which  states, 
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"From  the  authorities  cited  it  would  appear  that 
it  is  only  where  there  has  been  no  assessment  at  all 
that  the  provisions  for  escape  assessments  apply," 

did  not  involve  a  fraudulent  assessment  nor  did  the  authorities 
cited  in  the  Stafford  case.   In  fact  the  Attorney  General's  opin- 
ion No.  66/190  of  August  12,  1966,  states,  referring  to  Stafford 
and  also  to  Clunie  v.  Seibe,  112  Cal.  593, 

"The  underlying  premise  of  these  decisions  is  that 
it  is  the  assessor's  duty  to  make  the  proper  assessment 
and  if  he  honestly  though  mistakenly  fails  in  the  dis- 
charge of  that  duty,  the  taxpayer  should  not  be  visited 
with  additional  liability.   Of  course  where  the  asses- 
sor is  not  honestly  discharging  his  public  trust  but 
rather  is  involved  in  the  dealings  leading  to  reduced 
assessment,  the  rationale  of  the  cases  construing  the 
scope  of  statutory  remedies  is  undermined." 

Insofar  as  Opinion  No.  66/190,  supra,  might  be  construed 
as  implying  that,  in  the  case  of  a  fraudulent  assessment,  an  es- 
cape assessment  under  §531  should  not  be  imposed  as  a  prelude  to  a 
civil  action  against  the  taxpayer,  I  do  not  agree  with  it.   But  I 
do  not  believe  that  it  does  so  imply.   In  the  field  of  property 
tax  law,  there  must  be  an  assessment  as  a  prerequisite  to  imposi- 
tion of  liability.   In  no  other  way  can  the  amount  of  tax  liabili- 
ty be  determined.  The  city  attorney  cannot  take  it  on  himself  to 
be  the  assessor  by  the  simple  device  of  bringing  suit  with  no 
antecedent  assessment  on  which  to  base  the  suit. 

In  connection  with  the  correction  of  the  assessor's 
clerical  errors,  there  is  set  forth  in  the  addendum  hereto  the 
text  of  Revenue  and  Taxation  Code  §§4831,  4834,  4835,  4836  and 
4837. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


GEB 
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ADDENDUM 

Revenue  and  Taxation  Code  §§4831,  4834,  4835,  4836  and 
4837  read: 

"§4831.  Assessor's  errors  on  roll;  time 

"When  it  can  be  ascertained  from  the  roll  or  any 
papers  in  the  assessor's  office  what  was  intended,  or 
what  should  have  been  assessed,  defects  in  description 
or  form  or  clerical  errors  of  the  assessor  on  the  roll 
may  be  corrected  under  this  article  at  any  time  after 
the  roll  is  delivered  to  the  auditor  by  the  clerk  of 
the  county  board  and  before  the  sale  to  the  State." 

"§4834.   Errors  on  roll  and  delinquent  roll;  correction 
by  auditor;  consent  of  district  attorney 

"Corrections  authorized  under  this  article  shall 
be  made  on  the  roll  and  delinquent  roll  by  the  auditor, 
with  the  written  consent  of  the  district  attorney." 

"§4835.  Decrease;  consent  of  supervisors 

"If  the  correction  will  decrease  the  amount  of 
taxes  due,  the  consent  of  the  board  of  supervisors  is 
necessary  to  the  correction." 

"§4836.   Increase;  notice  to  assessee;  hearing; 

decision 

"If  the  correction  will  increase  the  amount  of 
taxes  due,  the  board  of  supervisors  shall  give  the 
assessee  opportunity  for  a  hearing  after  at  least  five 
days  notice  at  which  he  may  present  his  objections  to 
the  change.   The  decision  of  the  board  of  supervisors 
in  the  matter  is  final." 

"§4837.   Entry  and  accounting 

"The  date  and  nature  of  the  correction  shall  be 
entered  on  the  roll  opposite  the  description  of  prop- 
erty and  the  written  authority  for  it  shall  be  filed 
and  preserved  by  the  auditor  as  a  public  record.   The 
auditor  shall  make  any  necessary  changes  in  his  ac- 
count with  the  tax  collector." 


:  ■•.=• 
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September  8,  1966 


Honorable  Joseph  E.  Tinney 

Assessor 

101  City  Hall 

San  Francisco,  California 

Re:  Assessment  Deficiencies-- 
Procedures  For 

Dear  Mr.  Tinney: 

This  is  in  response  to  your  request  of  August  30  for  my 
recommendation  as  to  the  procedures  you  should  employ  for  assess- 
ment of  deficiencies  resulting  from  underassessments  on  the  un- 
secured rolls  for  prior  years,  in  the  following  situations: 

Situation  1.  Taxpayer  himself  correctly  reported  cost 
figures  for  1964  and  1965,  but  the  assessments  are  erroneous 
because  they  are  substantially  less  than  50%  of  cost  being  the 
standard  ratio  applied  by  the  Assessor  in  determining  assessed 
value. 

Recommendation:  The  assessment  is  erroneous  because  of 
a  clerical  error  in  the  Assessor's  office  or  is  invalid  because  of 
fraud.  You  must  determine  as  a  question  of  fact  which  was  the 
case.   If  you  decide  that  a  clerical  error  was  involved,  the  pro- 
cedure for  correcting  it  is  that  set  forth  in  Revenue  and  Taxation 
Code  §§4831,  4834  and  4836.   If  the  assessment  was  fraudulent,  an 
escape  assessment  should  be  imposed  under  Revenue  and  Taxation 
Code  §531  on  the  theory  that  a  fraudulent  assessment  is  no  assess- 
ment at  all.  Since  the  facts  you  have  givenCnndicate  n?  SSll 
gression  of  Revenue  and  Taxation  Code  §§501-503,  a  penal  assess- 
ment could  not  be  imposed. 

Situation  2.   Same  as  1  save  that  a  tax  consultant,  as 
agent  for  the  taxpayer,  signed  the  declarations. 

Recommendation :   Same  as  1. 

Situation  3.  A  tax  consultant  signed  the  taxpayer's 
declaration,  and  this  declaration  understated  costs,  resulting  in 
an  underassessment  when  the  507.  ratio  was  applied. 

Recommendation:  An  escape  assessment  may  be  imposed 
pursuant  to  Revenue  and  Taxation  Code  §§531  and  531.1;  also  a 
penal  assessment  under  Revenue  and  Taxation  Code  §§501  or  503  for 
neglect  to  furnish  proper  information  or  wilfully  misrepresenting 
property. 
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Situation  4.   Either  taxpayer  or  his  tax  consultant 
signed  declaration.   Declaration  was  left  blank  with  respect  to 
costs.  Cost  figures  were  then  written  in  by  a  third  party,  possi- 
bly an  employee  of  the  Assessor's  office.  A  recent  audit  shows 
these  cost  figures  were  understated. 

Recommendation :  This  appears  to  be  a  fraudulent  assess- 
ment hence  invalid.  An  escape  assessment  should  be  imposed  under 
Revenue  and  Taxation  Code  §531.  And  a  penal  assessment  may  be 
imposed  under  §501  because  the  taxpayer  neglected  to  furnish  re- 
quired information.  See  Revenue  and  Taxation  Code  §445;  Art.  XIII, 
§8,  California  Constitution. 

Situation  5.  Same  as  4  save  that  an  audit  was  made  by 
the  Assessor's  office  shortly  after  the  incomplete  filing.  Assess- 
ment was  substantially  less  than  the  standard  50%  of  cost. 

Recommendation :  Same  as  1  save  that  in  addition,  a  penal 
assessment  may  be  imposed  under  §501  because  the  taxpayer  neglected 
to  furnish  required  information. 

Situation  6.   Same  as  5  except  that  recent  audit  shows 
higher  cost  figures  than  original  audit. 

Rec ommenda t i on :  Same  as  5. 

See,  generally,  my  letter  of  August  31,  1966,  which 
discusses  in  some  detail  the  law  pertaining  to  clerical  error  and 
fraud  in  assessments. 

As  respects  penal  assessments,  it  is  my  opinion  you 
should  continue  to  impose  them  in  proper  cases  until  an  appellate 
court  rules  otherwise.  They  can  always  be  relinquished  by  way  of 
compromise  and  settlement  if  circumstances  indicate  they  should  be. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 

GEB 


Letter  Opinion  No.  66-60-A 
September  21,  1966 


Mr.  Frank  C.  Colridge,  Deputy  Foreman 

1966  Grand  Jury 

469  City  Hall 

San  Francisco,  California  ' 

Re:   Powers  and  Duties  of  Grand  Jury  with 

Respect  to  Economic  Opportunity  Council 

Dear  Mr.  Colridge: 

As  indicated  in  my  letter  of  August  10,  1966,  regarding 
the  Redevelopment  Agency,  the  Grand  Jury  has  authority  to  routinely 
investigate  officials  only  where  a  county  official  is  involved, 
except  where  the  object  of  investigation  is  a  public  offense  com- 
mitted within  the  county  or  misconduct  in  office  of  a  public 
official. 

The  Economic  Opportunity  Council  vms  organized  as  the 
result  of  the  passage  of  the  Economic  Opportunity  Act  of  1964  by 
Congress. 

Development,  administration  or  coordination  of  a  plan  to 
reach  the  objectives  of  the  Economic  Opportunities  Act  of  1964  was 
to  be  accomplished  by  either  a  private  nonprofit  agency  or  public 
agency,  or  a  combination  of  both.   (Title  42,  U.S.C.A.,  Section 
2782(4).)   In  San  Francisco  the  program  has  been  undertaken  by  a 
private  nonprofit  corporation  which  was  incorporated  on  October  21, 
1964  under  the  name  Economic  Opportunity  Council  of  San  Francisco, 
Inc. 

You  are  advised,  therefore,  that  the  Grand  Jury  has  no 
jurisdiction  to  routinely  investigate  the  Economic  Opportunity 
Council  because  it  is  not  a  county  office  but  is  only  a  private 
nonprofit  corporation. 

Very  truly  yours , 


THOMAS  M.    O'CONNOR 
City  Attorney 

GEB 


Letter  Opinion  No.  66-61-A 
September  27,  1966 


Honorable  George  R.  Moscone 

3oard  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Subject:  Membership  in  organization  practicing 
discrimination  as  ground  for  removal 
of  public  officer 

Dear  Supervisor  Moscone: 

You  have  requested  my  advice  as  to  the  legal  validity  of 
a  proposed  ordinance  making  it  illegal  for  any  public  officer  of 
the  City  and  County  to  hold  membership  in  any  organization  barring 
membership  therein  to  persons  because  of  their  race,  religion  or 
national  origin.  Continued  membership  in  such  an  organization 
would  result  in  automatic  dismissal  of  the  officer  concerned. 

Section  9  of  the  Charter  vests  the  powers  of  the  City  and 
County,  except  the  powers  reserved  to  the  people  or  delegated  to 
other  officials,  boards  or  commissions  by  the  Charter,  in  the  Board 
of  Supervisors  to  be  exercised  as  provided  in  the  Charter. 

Section  11  of  the  Charter  deals  with  the  suspension  and 
removal  of  officers  and  provides ,  in  general ,  that  officers  of  the 
City  and  County  may  be  suspended  and  removed  from  office  for 
official  misconduct. 

"Official  misconduct"  has  been  defined  as  any  unlawful 
behavior  in  relation  to  official  duties  by  an  officer  entrusted  in 
any  way  with  the  administration  of  law  and  justice,  or  any  act  or 
omission  in  breach  of  duty  of  public  concern  by  one  who  has  accepted 
public  office.   (State  v.  Winne.  96  A.  2d  63,  75,  12  N.J.  152.) 

In  BLlaflD  v-  Highland  Park.  278  N.W.  778,  284  Mich.  96, 
116  A.L.R.  352,  the  court  held  that  a  member  of  a  city  council  was 
improperly  removed  from  office  by  that  body,  under  a  general  power 
to  remove  for  sufficient  cause  shown,  because  he  was  a  member  of  a 
secret  society,  where  his  conduct  in  office  had  been  exemplary  and 
uninfluenced  by  alleged  wrongful  activities  of  the  society,  even 
where  there  was  evidence  of  criminal  conduct  and  purposes  on  its 
part,  upon  the  theory  that  such  officer's  personal  and  private  life 
should  be  completely  separated  from  his  official  and  public  acts. 

In  view  of  the  foregoing,  it  is  my  opinion  that  the  pro- 
posed ordinance  would  be  invalid. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
JJS  City  Attorney 


Letter  Opinion  No.  66-62-A 
October  3,  1966 


Mr.  Robert  J.  Dolan 
Clerk  of  the  Board 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Subject:  Applications  for  Equalization  of  Penal 
Assessments;  Propriety  and  Manner  of 
Consideration  Thereof  by  Board  of 
Supervisors 

Dear  Mr.  Dolan: 

This  is  in  reference  to  your  letter  of  September  27, 
1966,  wherein  you  report  that  the  Board  of  Supervisors  has  re- 
quested an  opinion  as  to  the  propriety  and  manner  of  its  consider- 
ation of  applications  for  equalization  of  penal  assessments  filed 
on  behalf  of  certain  taxpayers  of  the  City  and  County  of  San  Fran- 
cisco. 

Your  letter  states  that  said  applications  were  filed  on 
Monday,  September  26,  1966,  at  a  time  when  the  Board  was  in  session 
at  its  last  regular  meeting  of  the  month  of  September  1966,  and 
further,  that  declarations  attached  to  each  application  indicated 
that  the  penal  assessments  had  been  made  in  the  month  of  August 
1966. 

Section  1604  of  the  Revenue  and  Taxation  Code  provides 
as  follows: 

MAt  any  regular  meeting,  the  board  of  supervisors, 
on  the  request  of  the  assessor  or  any  taxpayer,  shall 
sit  as  the  county  board  to  equalize  any  assessments 
made  by  the  assessor  outside  the  regular  assessment 
period  for  such  assessments  and  during  the  calendar 
month  preceding  the  month  in  which  such  meeting  is  held." 

The  regular  assessment  period  referred  to  in  Section  1604, 
supra,  includes  the  period  between  the  first  Mondays  of  March  and 
July  of  each  year.   (Revenue  and  Taxation  Code,  Sec.  405.) 

The  assessments  referred  to  in  your  letter  were  made  in 
the  month  of  August,  said  assessments  were  made  outside  the  regular 
assessment  period  and  fall  within  the  operation  of  Section  1604. 

Accordingly,  under  the  circumstances  of  the  matter  herein, 
the  assessor  or  any  taxpayer  could  request  the  Board  of  Supervisors 
to  sit  as  a  county  board  of  equalization  at  any  regular  meeting 
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during  the  month  of  September  to  equalize  the  assessments  made  by 
the  assessor  during  the  month  of  August. 

Section  155  of  the  Revenue  and  Taxation  Code  provides 
that  the  time  fixed  in  Division  1  of  the  Revenue  and  Taxation  Code 
(Sections  101  through  5456,  inclusive)  for  the  performance  of  any 
act  by  the  assessor,  auditor,  tax  collector,  or  county  board  may  be 
extended  by  the  State  Board  of  Equalization  or  its  secretary  for 
not  more  than  30  days,  or,  in  case  of  public  calamity,  40  days. 

Division  1  of  the  Revenue  and  Taxation  Code  includes 
Section  1604  thereof  and  thus  the  State  Board  of  Equalization  or 
its  secretary  have  authority  to  extend  for  not  more  than  30  days 
the  time  fixed  by  Section  16C4  for  the  Board  of  Supervisors  to  sit 
as  a  county  board  to  equalize  any  assessments  made  by  an  assessor 
outside  the  regular  assessment  period. 

In  order  for  the  Board  of  Supervisors  to  sit  as  the  county 
board  to  equalize  the  assessments  herein,  it  will  be  necessary  to 
direct  the  Clerk  to  request  an  extension  of  time  pursuant  to  Section 
155  of  the  Revenue  and  Taxation  Code. 

Very  truly  yours , 


jJS  THOMAS  M.  O'CONNOR 

City  Attorney 


Letter  Opinion  No.  66-63-A 
October  4,  1966 


Honorable  George  R.  Moscone 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Subject:   Title  Companies  —  Jurisdiction, 
if  any,  of  the  City  and  County 
of  San  Francisco 

Dear  Supervisor  Moscone: 

This  is  in  reply  to  your  letter  dated  August  19,  1966, 
inquiring  whether  the  City  and  Ccunty  of  San  Francisco  has  any 
jurisdiction  over  regulation  of  title  companies. 

A  local  ordinance  is  invalid  if  it  attempts  to  impose 
additional  requirements  in  a  field  that  is  pre-empted  by  general 
law.   (California  Constitution,  Article  XI,  Section  11.)  In  recent 
cases  when  the  Supreme  Court  has  found  the  presence  of  a  compre- 
hensive general  statutory  scheme  with  respect  to  a  subject,  the 
Court  has  concluded  that  the  Legislature  intended  the  exclusion  of 
local  legislation.   (In  re  Lane,  58  Cal.  2d  99.) 

The  creation,  qualifications  and  operation  of  title  com- 
panies are  governed  by  the  Insurance  Code  of  the  State  of  California 
under  Sections  12340  through  12412.  The  title  companies  are  under 
the  direct  authority  of  the  Insurance  Commissioner,  whose  powers 
are  set  out  in  Sections  12901  through  12977  of  the  Insurance  Code. 
Reference  is  specifically  made  to  Section  12394  which  sets  out 
"Such  insurer  as  to  its  title  insurance  department,  shall  be  subject 
to  and  shall  comply  with  all  the  requirements  of  insurance  laws  and 
the  rules  and  regulations  of  the  commissioner."  Further,  under 
Section  12928.6,  the  Insurance  Commissioner  has  the  power  to  bring 
actions  to  enjoin  violations  of  the  Code  or  orders  of  the  Com- 
missioner in  the  name  of  the  people  of  the  State  of  California  in 
the  superior  court  of  this  state. 

As  there  is  a  general  statutory  scheme  which  is  extensive 
in  its  scope  regarding  creation,  operation  and  regulation  of  title 
companies,  the  field  relating  to  title  companies  appears  to  be  pre- 
empted by  the  general  law.  and  the  City  and  County  would  have  no 
jurisdiction  to  impose  additional  regulation. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
WCT  City  Attorney 
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October  13,  1966 


Honorable  John  F.  Shelley 

Mayor 

200  City  Hall 

San  Francisco,  California  94102 

Re:  Forfeiture  of  office  by  Public  Utilities 
Commissioner  who  accepts  salaried  office 
in  State  Government 

Dear  Mayor  Shelley: 

You  have  requested  my  advice  respecting  the  matter  of  the 
possibility  of  Raymond  H.  Lapin  remaining  as  a  member  of  the  Public 
Utilities  Commission  of  the  City  and  County  of  San  Francisco  follow- 
ing his  acceptance "of  the  office  of  Commissioner  of  the  Economic 
Development  Agency  of  the  State  of  California. 

The  provisions  of  Section  13490  of  the  Government  Code  of 
the  State  of  California  compel  the  conclusion  that  the  Commissioner 
of  the  state  agency  in  question  holds  a  "salaried  office"  of  the 
State  of  California. 

As  a  member  of  the  Public  Utilities  Commission  -  one  of 
the  "commissions  appointed  by  the  mayor"  -  Mr.  Lapin  would  te,  by 
charter  definition,  an  "officer"  of  the  City  and  County  of  San  Fran- 
cisco (Charter  Section  4) . 

Section  120  of  the  San  Francisco  Charter,  relating  to  the 
membership  of  the  Public  Utilities  Commission,  provides  that  "the 
compensation  of  each  commissioner  shall  be  one  hundred  dollars 
($100)  per  month." 

Section  142  of  the  local  charter  provides  in  part  as 
follows : 

"Any  person  holding  a  salaried  office  ui.der  the 
city  and  county,  whether  by  election  or  appointment, 
who  shall,  during  his  term  of  office,  hold  or  retain 
any  other  salaried  office  under  the  government  of  the 
United  States,  or  of  this  state,  or  who  shall  hold  any 
other  salaried  office  connected  with  the  government  of 
the  city  and  county,  or  who  shall  become  a  member  of  the 
legislature,  shall  be  deemed  to  have  thereby  vacated 
the  office  held  by  him  under  the  city  and  county." 
(emphasis  added) 
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In  our  opinion,  the  acceptance  by  Mr.  Lapin  of  the  state 
office  in  question  clearly  brings  into  operation  the  mandate  incor- 
porated in  charter  section  142,  as  set  forth  above.  That  is,  a 
public  utilities  commissioner  of  the  City  and  County  holds  an 
appointed  "salaried  office,"  and  acceptance  of  the  office  of 
Commissioner  of  the  Economic  Development  Agency  of  California  con- 
stitutes the  holding  of  a  "salaried  office  under  the  government  .  . 
of  this  state."  Charter  section  142  thus  becomes  fully  oper- 
ative, and  such  local  officer  "shall  be  deemed  to  have  thereby 
vacated  the  office  held  by  him  under  the  city  and  county.   The  fact 
that  the  monthly  compensation  of  a  public  utilities  commissioner 
cannot  be  considered  to  be  substantial  ($100),  does  not  alter  the 
circumstances  that  a  public  utilities  commissioner  is  the  occupant 
of  a  "salaried  office."  This  is  an  objective  fact,  not  dependent 
upon  the  amount  of  such  salary  -  which  is  to  be  considered  only  as 
a  matter  of  degree,  rather  than  of  legal  substance. 

In  accordance  with  all  of  the  foregoing,  you  are  advised 
that  the  acceptance  by  Mr.  Lapin  of  the  state  office  "V^stion 
automatically  resulted  in  a  vacancy  being  created  in  the  City  and 
County  office  heretofore  occupied  by  him. 

Should  you  require  further  assistance  regarding  this 
matter,  we  remain  at  your  disposal  therefor. 

Very  truly  yours, 


rop  THOMAS  M.  O'CONNOR 

City  Attorney 
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Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California 

Attention:  Mr.  Harry  Albert 

Assistant  General  Manager,  Personnel 

Re:  Status  Rights  of  T56  Frobation  Officers 

Gentlemen: 

In  1963  when  the  alternative  writ  of  mandate  in  the  case 
of  Peebles  vs.  City  and  County  of  San  Francisco,  which  challenged 
the  status  rights  of  T56s,  was  served  upon  the  Commission,  it  had 
two  alternatives.  The  Commission  could  either  comply  with  the 
writ  or  make  a  return  to  the  court  in  a  pleading  which  would  set  up 
Its  defenses.   If  the  Commission  chose  the  latter  eours^  a  trial 
would  have  been  conducted  and  the  court  "ould J* ve  determined 
whether  a  judgment  should  issue  in  favor  of  the  petitioner  Peebles 
directing  the  Commission  to  perform  the  acts  which  in  the  petition 
they  were  alleged  to  be  legally  obligated  to  perform. 

The  records  show  that  the  Commission,  at  the  time  that  the 
writ  was  served  upon  it,  determined  that  the  persons  in  the  classi- 
fication of  T56  were  not  entitled  to  status  rights  as  8412  Senior 
Probation  Officer.  Based  upon  this  determination  the  Commission 
elected  to  follow  the  mandate  of  the  writ  and  in  its  decision  ruled 
thlttSe  status  rights  of  T56s  to  appointment  to  Class  8412  were 
rescinded   Thereafter,  the  mandamus  suit  was  dismissed.  So  far  as 
Hm  able  to  determine' from  the  records  which  you  have  furnished  me 
in  this  matter,  no  member  in  the  classification  of  T56  protested  or 
oSjected  to^tne  Sommission's  decision  in  1963   The  record  also 
indicates  that  with  two  exceptions  not  relative  here,  all  vacancies 
occurring  in  ClXs  8412  since  the  time  that  the  Commission  decided 
?o  rollo"w  tne  alternative  writ  have  been  filled  with  eligibles  from 
a  promotional  examination  list. 

If  the  basis  of  the  Commission's  decision  in.^6?^°  it 
SS^SJS.?oo1gSS  aC  thls'ti^go  ^fT^SS' 
is^  ^%hro^rthandri^dL1f^pn  SSWj S 
upln  a  re-exaSnation  of  the  duties  of  the  T56s  as  determined  by 

declsioVis  final  and  you  could  not  consider  the  question  of  the 
status  rights  of  the  T56s  at  this  time. 

Very  truly  yours, 

THOMAS  M.    O'CONNOR 
BJW  City  Attorney 
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Honorable  Leo  T.  McCarthy 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Re:  Approval  of  Mission  Council 
on  Redevelopment 

Dear  Mr.  McCarthy: 

Your  letter  dated  October  13  inquiring  whether  the  Board 
of  Supervisors  may  require  that  the  approval  of  the  Mission  Council 
on  Redevelopment  be  obtained  by  the  San  Francisco  Redevelopment 
Agency  as  a  condition  precedent  to  the  submission  by  the  Agency  of  a 
redevelopment  plan  for  the  Inner  Mission  Redevelopment  Area  to  the 
Board  of  Supervisors  for  public  hearing  and  consideration  has  been 
received.  Your  inquiry  is  answered  in  the  negative. 

The  City  and  County  of  San  Francisco,  acting  under  the 
California  Community  Redevelopment  Law,  acts  as  a  State  agency, 
functioning  under  the  State  law  to  fulfill  State  purposes  and  is  not 
acting  pursuant  to  its  fundamental  law  to  effect  solely  municipal 
objectives.   In  pursuing  State  objectives  it  is  governed  by  the 
State  law  and  may  exercise  only  such  powers  vested  or  recognized  by 
that  law.   Since  the  condition  referred  to  in  your  inquiry  would  be 
in  conflict  with  the  State  law,  it  would  be  invalid.   (Fell om  v. 
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While  the  Redevelopment  Agency  is  authorized  by  the 
California  Community  Redevelopment  Law  to  delegate  to  the  City  and 
County  of  San  Francisco  the  powers  and  functions  of  the  Agency  re- 
specting the  planning  or  undertaking  of  a  redevelopment  ProJJct 
and  the  City  and  County  of  San  Francisco  is  authorized  to  carry  out 
or  perform  such  powers  or  functions  for  the  Agency,  there  is  no 
provision  in  the  California  Community  Redevelopment  Law  which  per- 
mits either  the  City  or  the  Agency  to  delegate  such  powers  or 
functions  to  private  persons,  groups  or  ^8a^a^°"s  /Tf^6l966^ 
H.&S.  Code;  City  Attorney  Letter  Opinion  No.  66-50-A  (July  2b,    IVbb) ) 

The  California  Legislature  has  by  statute  prescribed  the 
procedure  for  the  Redevelopment  Agency  and  the  City  to  follow  in 
approving  and  adopting  redevelopment  plans. 
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The  Redevelopment  Agency  is  required  to  prepare  or  cause 
to  be  prepared  and  approve  a  redevelopment  plan  after  consultation 
vjith  the  City  Planning  Commission  for  each  project  area  selected  by 
the  PlanningCommission  (Sees.  33322  and  33330,  H.&S.  Code).  Every 
redevelopment  plan  is  required  to  be  based  on  a  preliminary  plan 
oreoared'bv  the  City  Planning  Cocnission  in  cooperation  with  the 
^development  Agenc?  (Sees.  §3322,  33323  and  33332,  H.&S  Code 
Before  a  redevelopment  plan  may  be  submitted  to  the  Board  of  Super- 
visors it  is  required  that  it  be  submitted  to  the  Planning  Comrais- 
sion  for  its  report  and  recommendations  concerning  the  redevelopment 
plan  and  its  conformity  to  the  city  master  plan  (Sec.  333-^,  H.&b. 
Code) .   The  Redevelopment  Agency  is  required  to  conduct  a  public 
hearing  on  the  plan  before  approving  it  (Sec..  33348,  H.&S  Codj). 
Upon  preparation  and  approval  of  the  plan  tne  Agency  is  required  to 
submit  the  plan  to  the  Board  of  Supervisors,  together  with  its 
report  on  the  plan  (Sees.  33351  and  33352,  H.&S.  Code). 

The  Board  of  Supervisors  is  required  at  a  public  hearing 
to  consider  the  redevelopment  plan  submitted  by  the  Agency  (Sec. 
3336C,  H.&S.  Code).  At  any  time  not  later  than  the  hour  set  for 
hearing  of  the  plan,  objections  to  the  proposed  plan  may  be  filed  by 
any  pelson  in  writing  with  the  Clerk  of  the  Board  of  Supervisors 
rSec  33362  H  &S .  Code).  The  Board  of  Supervisors,  at  the  hour 
set  for  the'hearlng,  is  required  to  proceed  to  hear  and  pass  upon 
all  written  and  oral  objections,  and  before  adopting  the  plan  the 
Board  is  required  to  consider  the  report  of  the  Agency  and  all 
evidence  and  testimony  for  and  against  the  adoption  of  the  plan 
rsec  33363,  H.&S.  Code).   If  no  objections  in  writing  have  been 
delivered  to  the^ard,  and  if  no  oral  objections  are  presented 
during  the  hearing  thereof,  or  if  ^objections  are  overruled  by 
the  Board,  the  Board  may  proceed  to  adopt  the  plan  (Sec.  JJJb^, 
H.&S.  Code) . 

While  the  Community  Redevelopment  Law  requires  the 
Redevelopment  Agency  to  submit  a  redevelopment  plim  to  «*<jlty 
Planning  Commisfion  for  consideration  and  recommendation,  and  the 
Aeency  is  required  to  hold  a  public  hearing  on  the  plan  befor*   rw 
approving  I t,   there  is  no  requirement  that  the  Redevelopment  Agency 
obtain  the  approval  of  private  persons  or  ^ganiza^°^,b^ore0n  the 
submitting  it  to  the  Board  of  Supervisors  for  consideration.   On  the 
con?rary"gthe  Agency  after  approving  the  plan  inquired  to  submit 
the  plan  to  the  Board  of  Supervisors  for  consideration  (Sec.  333:>i, 
H.&S.  Code). 

The  Agency  and  City  are  required  to  proceed  in  accordance 
with  the  redevelopment  law,  ind  any  at t-?t  to  do  otherwise  would 
be  in  conflict  with  the  State  law  (Kleiber  v.  City,  etc.  or 
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San  Francisco,  18  C.2d  718  (1941);  Drake  v.  City  of  Los  Angeles, 
38  C.2d  872  (1952) . 

You  are  accordingly  advised  that  the  approval  of  the 
Mission  Council  on  Redevelopment  may  not  be  required  by  the  Board 
of  Supervisors  as  a  condition  precedent  to  the  Redevelopment  Agency 
submitting  a  redevelopment  plan  for  the  Inner  Mission  Redevelopment 
Area  to  the  Board  for  adoption. 

Very  truly  yours, 


RJH  THOMAS  M.  O'CONNOR 

City  Attorney 
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Honorable  John  A.  Ertola 

Board  of  Supervisors 

City  and  County  of  San  Francisco 

City  Hall 

San  Francisco,  California 

Re:  Construction  and  leasing  of  public 

parking  facility  under  City  playground 

Dear  Mr.  Ertola: 

Your  letter  dated  September  21,  1966,  inquiring  whether 
playgrounds  are  included  within  the  term  "public  park  or  square" 
as  set  forth  in  the  second  sentence  of  Section  42.2  of  the  City 
Charter  has  been  received. 


You  have  orally  advised  me  that  the  playground  to  which 
you  have  reference  is  designated  the  "Chinese  Playground"  bounded 
by  Sacramento,  Stockton  and  Clay  Streets  and  Vaverly  Place.  The 
land  was  acquired  for  playground  purposes  by  the  City  in  1925  and 
1926  by  deed  and  condemnation.   Upon  acquisition  the  site  was 
placed  under  the  jurisdiction  of  the  Playground  Commission.   In 
1932  jurisdiction  was  transferred  to  the  Recreation  Commission,  and 
as  a  result  of  consolidation  of  the  Recreation  and  Park  Commission 
by  Charter  Amendment  in  1949  the  property  was  placed  under  the 
jurisdiction  of  that  Commission.  My  investigation  reflects  that  at 
no  time  has  the  land  ever  been  used  or  designated  as  a  public  park 
or  square. 

A  nonprofit  corporation,  as  you  know,  has  proposed  that 
the  Recreation  and  Park  Commission  lease  the  subsurface  space  under 
the  playground  for  a  period  of  50  years  to  permit  the  construction 
and  operation  of  a  public  parking  garage. 

Section  42.2  of  the  City  Charter  provides  inter  alia  as 
follows : 

".  .  .  the  commission  shall  not  lease  any  part  of 
the  lands  under  its  control  nor  permit  the  building  or 
maintenance  or  use  of  any  structure  on  any  park,  square, 
avenue  or  ground,  except  for  recreation  purposes,  and 
each  letting  or  permit  shall  be  subject  to  approval  of 
the  board  of  supervisors  by  ordinance.   The  commission 
may  lease  to  the  highest  responsible  bidder  for  a  term 
of  not  to  exceed  fifty  years  and  upon  such  other  terms 
and  conditions  as  it  may  determine,  subsurface  space 
under  any  public  park  or  square  and  the  right  and 
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privilege  to  conduct  and  operate  therein  a  public  auto- 
mobile parking  station,  provided  that  the  said  con- 
struction, when  completed,  and  the  operation  will  not 
be,  in  any  material  respect  or  degree,  detrimental  to 
the  original  purpose  for  which  said  park  or  square  was 
dedicated  or  in  contravention  of  the  conditions  of  any 
grant  under  which  said  park  or  square  might  have  been 
received  .  .  .  . " 

Thus,  it  appears  that  while  the  Recreation  and  Park  Commission  may 
not  lease  any  part  of  the  lands  under  its  control,  nor  permit  the 
building  or  maintenance  or  use  of  any  structure  on  any  park,  square, 
avenue  or  ground  except  for  recreation  purposes,  it  may  lease  sub- 
surface space  under  any  public  park  or  square  and  the  right  to  con- 
struct therein  a  public  automobile  parking  station.   It  will  be 
noted  that  in  the  first  sentence  of  ejection  42.2  relating  to  the 
building  or  maintenance  or  use  of  structures  on  any  park  or  square, 
the  words  "avenues  and  lands"  are  also  included.  This  is  not  the 
case  in  the  second  sentence  relating  to  the  use  of  subsurface  space 
for  the  operation  and  maintenance  of  a  public  automobile  parking 
station.  Your  inquiry  is  directed  to  whether  the  term  "public  park 
or  square"  as  used  in  section  42.2  in  connection  with  the 
authorization  for  leasing  of  subsurface  space  is  broad  enough  to 
include  playgrounds. 

In  two  opinions  written  by  my  predecessor,  the  conclusion  has 
been  reached  that  the  term  "park  or  square"  does  not  include  play- 
ground.  City  Attorney  Opinions  Nos .  806  (1954)  and  1252  (1958). 
These  opinions  are  supported  by  many  authorities. 

In  County  of  Los  Angeles  v.  Dodge,  51  C.A.  492  (1921)  the 
Court  said  at~pages  505-!>0b: 

"...  None  of  the  many  decisions  throughout  the 
country  which  we  have  discovered  and  in  which  the  word 
'park1  is  defined,  apply  that  designation  to  a  public 
playground.   A  number  of  these  decisions  adopt  the 
definition  of  the  Century  Dictionary  to  the  effect 
that  'a  park  is  a  piece  of  ground  set  apart  and  main- 
tained for  public  use,  and  laid  out  in  such  a  way  as 
to  afford  pleasure  to  the  eye  as  well  as  opportunity 
for  open  air  recreation. '  With  that  definition  we 
are  satisfied  and  a  public  playground  does  not  come 
within  it.  We  are  aware  that  it  has  been  determined 
that  the  setting  aside  of  a  part  of  a  park  as  a  play- 
ground is  not  inconsistent  with  park  purposes 
(Caulfield  v.  Berwick,  27  Cal.  App.  493  (150  Pac.  646)), 
but  that  is  far  trom  saying  that  a  playground  is  itself 
a  public  park  ..." 
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In  Blocker  v.  City  of  New  Orleans,  50  So.  2d  498,  (1951) 
the  Court  adopted  the  opinion  of  the  trial  court  and  said: 


.  I  I  I  in 


'There  is  little,  if  any,  distinction  between 
the  words  'park'  and  'square1;  and  when  used  in  this  way 
they  mean  substantially  the  same." 

'"  But  a  playground  is  an  entirely  different 
category  from  "park"  or  "square".   There  are  many  decisions 
which  hold  that  the  term  "park"  does  not  include  a  play- 
ground." As  was  held  in  City  of  Los  Angeles  v.  Snyder, 
Mayor,  51  Cal.App.  492,  197  P.  40 J,  W. 

"'"None  of  the  many  decisions  throughout  the 
country  which  we  have  discovered,  and  in  which  the  word 
'park'  is  defined,  apply  that  designation  to  a  public 
playground."*"   (Pp.  501-502) 

"'In  view  of  the  official  dedication  of  the 
property  as  a  playground,  together  with  its  uninterrupted 
us  as  such  over  the  years,  its  status  and  designation  as 
such  must  necessarily  have  been  a  matter  of  coinmon  knowl- 
edge.  If  the  legislature  had  intended  to  include  such 
property  in  the  proviso  above  quoted,  it  would  have  been 
a  simple  matter  merely  to  add  the  term  "playgrounds.' 
The  failure  to  do  so  must  be  considered  as  an  intention 
to  exclude  them.'"  (P.  5C2) 

In  Kronschmabel  v.  City  of  Saint  Pattl,  137  N.tf.  2d 
200  (1965),  the  Court  said: 

"      It  seems  to  us  that  the  conditions  in 
the  deed  that 'the  property  be  used  for  'educational 
purposes  and  as  a  perpetual  playground  became  an 
{insurmountable  obstacle  to  the  acceptance  of  the  notion 
that  the  property  is  a  'park'  within  the  meaning  ot 
L  1947  c  579.   There  are  innumerable  definitions  ot 
the  term  'park.'   (The  Court  quoted  with  approval  from 
the  case  of  r.minty  of  Los  Angeles  v.  Dodge,  51  Cal  App. 
492,  506.)  .  .  ."  (P.  ■'-v<*)~~ 

"*  *  *  It  would  seem  that  a  park  implies  orna- 
mental areas  with  grass,  woods,  shrubbery,  and  benches, 
and  may  include  playing  fields,  tennis  courts   such  as 
Como  Park.   Dunning  Field  is  a  playground,  the  function 
and  character  of  which  is  districtly  different. 
(Pp.  204-205) 
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It  should  also  be  noted  that  while  Charter  Sections  41, 
42  and  42.2  relating  to  parks,  public  squares  and  playgrounds  have 
been  amended  on  several  occasions,  the  provisions  of  the  Charter 
permitting  the  construction  of  a  public  garage  in  the  subsurface 
under  a  public  park  or  square  have  not  been  amended  to  include 
playgrounds.   If  it  had  been  intended  to  include  playgrounds  it 
would  have  been  a  simple  matter  to  add  such  term.  The  failure  to 
do  so  must  be  considered  as  an  intention  to  exclude  playgrounds. 
(Kadota  v.  City  and  County  of  San  Francisco,  166  C.A.  2d  194,  (1958) 
Blocker  v.  City  of  Net?  Orleans,  50  So.  2"d~"59~8,  (1951) 

You  are  therefore  advised  that  playgrounds  are  not 
included  with  the  term  "public  park  or  square*  as  set  forth  in  the 
second  sentence  of  Section  42.2  of  the  City  Charter  permitting  the 
construction  of  public  parking  garages  in  subsurface  space  under  a 
public  park  or  square. 

Very  truly  yours, 


PTTT  THOMAS  M.    O'COiaOR 

Kdn  City  Attorney 
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Honorable  John  F.  Shelley,  Mayor 
City  and  County  of  San  Francisco 
City  Hall 
San  Francisco,  California  94102 

Re:   Reducing  Number  of  Members  of  Board  of 
Directors  of  City  of  San  Francisco 
Golden  Gateway  Parking  Corporation 

Dear  Mayor  Shelley: 

Your  letter  dated  October  18,  enclosing  copy  of  letter 
from  Mr.  John  Busterud  and  inquiring  whether  any  City  action  or 
approval  is  required  in  connection  with  the  proposal  of  the  City 
of  San  Francisco  Golden  Gateway  Parking  Corporation  to  amend  its 
by-laws  by  reducing  the  number  of  directors  from  four  to  three,  has 
been  received. 

While  the  articles  of  incorporation  and  by-laws  of  the 
Parking  Corporation  provide  for  four  directors,  this  number  may  be 
reduced  to  three  by  the  members  of  the  corporation  who  are  the  same 
persons  as  the  directors.   (Sections  9000,  et  seq.,  Corporations 
Code;  Article  Six  of  the  Articles  of  Incorporation;  Article  II, 
Section  1,  Article  IV,  Section  1  and  Article  XII  of  the  by-laws.) 

In  connection  with  the  financing  of  the  acquisition  of  the 
land  and  construction  of  the  Golden  Gateway  Garage,  the  Parking 
Corporation  has  transferred  the  four  membership  certificates  of  the 
corporation  to  The  Bank  of  California,  National  Association,  m 
accordance  with  the  terms  of  a  Declaration  of  Trust  entered  into 
between  the  Parking  Corporation  and  The  Bank  of  California  as  of 
December  20,  1964.  While  the  certificates  are  held  in  trust  for 
the  City  and  County  of  San  Francisco,  the  trustee  has  the  un- 
restricted right  to  vote  all  of  the  certificates  for  any  purpose 
whatsoever  and  to  consent  to  any  act  respecting  which  any  member 
in  entitled  to  vote  or  consent.   The  trustee  is  required  to  vote  all 
of  the  certificates  for  the  election  of  the  corporation  s  directors 
at  the  time  in  office  and  any  person  selected  by  a  majority  of 
those  remaining  in  the  event  of  death,  and,  in  the  absence  of  good 
cause  to  the  contrary,  upon  any  other  matters  in  such  manner  as  may 
be  directed  by  a  majority  of  the  corporation's  Board  of  Directors. 

It  therefore  appears  that  reducing  the  number  of  directors 
is  a  matter  that  may  be  resolved  between  the  present  directors  of 
the  corporation  and  The  Bank  of  California,  as  trustee.   No  approval 
or  action  is  required  on  the  part  of  the  City. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
RJH  City  Attorney 


Letter  Opinion  No.  66-69-A 
November  14,  1966 


Police  Commission 

Hall  of  Justice 

850  Bryant  Street 

San  Francisco,  California 

Re:   ServiCar  of  Oakland 
Gentlemen: 

Upon  receipt  of  your  letter  requesting  advice  as  to  whether 
or  not  ServiCar  of  Oakland  must  comply  with  the  provisions  of  Sec- 
tion 1075  of  the  Police  Code  in  order  to  operate  in  San  Francisco, 
I  contacted  the  company's  officers  in  Oakland.  The  vice-president 
of  the  company,  Kenneth  F.  Merport,  informed  me  that  the  company's 
operation  was  quite  different  than  that  proposed  by  ServiCar  of 
California  which  was  the  subject  of  my  opinion  No.  63-44,  dated 
November  22,  1963.  He  informed  me  that  unlike  the  ServiCar  of 
California  operation  his  company  would  only  transport  persons  who 
are  eligible  for  medical  payments  under  the  federal  Medicare  program 
or  the  State  of  California  equivalent,  and  that  the  transportation 
of  these  persons  would  be  done  either  at  the  direction  or  through 
the  authorization  of  the  San  Francisco  County  Social  Service  Depart- 
ment. He  also  stated  that  no  individual  person  would  be  billed  for 
the  services  nor  would  an  individual  be  permitted  to  pay  for  the 
services.  All  billings  and  all  payments  would  be  to  and  from  the 
Social  Services  Department  or  any  other  city,  state,  or  national 
agency  charged  with  the  local  responsibility  of  carrying  out  the 
federal  or  state  legislation  regarding  Medicare. 

Proper  and  adequate  transportation  is  an  essential  element 
in  effectively  rendering  medical  assistance  to  the  aged,  infirm, 
sick  and  ill  as  well  as  those  so  economically  situated  that  they  are 
not  able  to  furnish  their  own  transportation.   In  recognition  of 
this  need  of  adequate  transportation  both  the  federal  statutes  and 
its  companion  state  statutes  make  available  funds  for  the  reimburse- 
ment of  companies  like  ServiCar  of  Oakland  to  furnish  the  necessary 
transportation.   Since  this  operation  as  presently  conducted  is  con- 
cerned solely  with  carrying  out  a  part  of  the  government  Medical 
Care  program  it  is  not  a  business  for  transporting  passengers  as 
that  term  is  used  in  Section  1075  of  the  Police  Code. 

I  advise  you,  therefore,  that  the  service  which  ServiCar  of 
Oakland  is  contemplating  as  outlined  above  does  not  require  them  to 
obtain  a  certificate  of  public  necessity  and  convenience  pursuant 
to  Section  1075  of  the  Police  Code. 

Very  truly  yours, 

BJW  THOMAS    M.    O'CONNOR 

rMf-v    AM-nrnev 


Letter  Opinion  No.  66-70-A 
November  15,  1966 


Health  Service  Board 
450  McAllister  Street 
San  Francisco,  California 

Attention:  Mr.  Lyle  J.  McConnell, 
Executive  Director 

Subject:   Elective  Members  of  Health  Service  Boards 
as  Officers  of  the  City  and  County;  What 
Constitutes  a  City  Department  in  Accordance 
with  Charter  Section  172.1.1;  and  Limited 
Tenure  or  Temporary  Employee  as  Elected 
Member  of  Health  Service  Board 

- 
Gentlemen: 

You  have  recently  asked  this  office  for  opinions  on  the 
following  three  questions: 

Question  No.  1.   Are  the  elective  members  of  the  Health 
Service  Board  officers  of  the  City  and  County? 

The  answer  to  your  question  is  YES. 

Section  4  of  the  Charter  of  the  City  and  County  of  San 
Francisco  defines  who  are  officers  of  the  City  and  County  as 
follows: 

"Section  4.  The  officers  of  the  city  and  county 
shall  be  the  officers  elected  by  vote  of  the  people, 
members  of  the  board  of  education,  members  of  boards 
and  commissions  appointed  by  the  mayor,  members  of  the 
juvenile  probation  and  adult  probation  boards  or  com- 
mittees, members  of  the  board  of  law  library  trustees, 
the  superintendent  of  schools,  the  clerk  of  the  munic- 
ipal court,  the  secretary  and  jury  commissioner  of  the 
superior  court,  the  executive  appointed  by  each  board 
or  commission  as  the  chief  executive  officer  under  such 
board  or  commission,  the  controller,  the  chief  adminis- 
trative officer,  the  head  of  each  department  under  the 
chief  administrative  officer  and  the  coroner,  public 
administrator,  county  clerk,  tax  and  license  collector, 
recorder,  registrar  of  voters,  horticultural  commis- 
sioner, sealer  of  weights  and  measures,  and  such  other 
officers  as  may  hereafter  be  provided  by  law  or  so 
designated  by  ordinance." 
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You  will  note  that  this  section  does  not  include  within 
its  definition  elective  members  of  the  Health  Service  Board.  The 
question  was  the  subject  of  City  Attorney's  Opinion  No.  402  dated 
June  22,  1951.  The  question  was  litigated  in  the  Superior  Court 
in  July  1951,  in  the  case  of  O'Marie  v.  Cuniffe,  et  al.,  Superior 
Court  No.  408305.   In  1958  the  provisions  of  the  Charter  relating 
to  the  Health  Service  System  were  changed  to  substantially  what 
they  are  at  the  present  time. 

Members  of  the  Board  meet  the  fundamental  test  of  being 
officers.   3  McQuillin,  Municipal  Corporations,  page  167,  states 
"it  [an  office]  implies  an  authority  to  exercise  some  portions  of 
the  sovereign  power  of  the  state,  great  or  small,  or  some  portion 
of  the  powers  of  a  municipal  corporation,  either  in  making,  inter- 
preting, administering  or  executing  laws."  The  members  of  the 
Health  Service  Board  exercise  these  powers  in  connection  with  the 
Health  Service  System. 

The  Administrative  Code  of  the  City  and  County  of  San 
Francisco  in  Section  16.136-1  lists  the  members  of  the  Health  Serv- 
ice Board  as  officers  required  to  give  a  bond.  Section  172.1.1 
refers  to  an  elected  City  employee  as  holding  an  "office."  It  has 
been  the  practice  of  all  board  members  to  comply  with  Section  6  of 
the  Charter  when  leaving  the  State  and  the  practice  of  the  Mayor 
and  the  Board  of  Supervisors  to  grant  the  permission  requested 
pursuant  to  Section  6. 

There  is  nothing  in  Section  4  of  the  Charter,  quoted 
supra,  which  would  exclude  others  than  those  enumerated  from  being 
officers.  The  final  sentence  of  Section  4  recognizes  that  others 
may  be  provided  by  law  or  designated  by  ordinance. 

In  my  opinion  the  elected  members  of  the  Health  Service 
Board  are  officers  of  the  City  and  County  of  San  Francisco.   It 
follows  that  they  must  comply  with  Section  6  of  the  Charter  in 
addition  to  any  other  law  imposing  duties  or  conferring  rights  upon 
officers. 

Question  2.  The  last  sentence  of  Section  172.1.1  states: 

"Not  more  than  one  employee  of  any  one  department  or  office  may  be 

a  member  of  the  Health  Service  Board."   Is  the  Public  Utilities 
Commission  one  Department? 

The  answer  to  your  question  is  NO. 

Section  122  of  the  Charter  provides,  in  part,  as  follows: 
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"Section  122.  The  San  Erancisco  municipal  railway, 
the  San  Francisco  water  department,  the  Hetch  Hetchy 
project  until  the  completion  thereof  when  it  shall  be 
merged  with  the  water  department,  or  until  any  time  prior 
to  completion  that  the  commission  shall,  with  the  approval 
of  the  board  of  supervisors  by  a  two- thirds  vote,  declare 
the  project  merged  with  the  water  department,  the  airport, 
and  any  other  public  utility  hereafter  acquired,  shall 
each  be  designated  as  a  department  under  the  commission, 
ti 

The  Municipal  Railway,  the  Uater  Department,  Hetch  Hetchy 
and  the  Airport  are  separate  departments  within  the  meaning  of 
Section  172.1.1,  and  in  my  opinion  an  employee  of  the  Municipal 
Railway  may  be  a  Board  member  at  the  same  time  as  a  member  who  may 
be  employed  at  the  Water  Department,  Hetch  Hetchy  or  the  Airport. 

Question  No.  3.   May  any  employee  file  for  election  to 
the  Health  Service  Board? 

The  answer  to  your  question  is  YES,  provided  such  employee 
is  a  member  of  the  Health  Service  and  Retirement  Systems.   Section 
172.1.1  of  the  Charter  provides  that  the  employee  members  of  the 
Health  Service  Board  shall  be  elected  "by  the  members  of  the  system 
from  among  their  number." 

Section  172.1  of  the  Charter  provides  that  the  members  of 
the  Health  Service  System  shall  consist  of  all  employees  including 
officers  of  the  City  and  County,  the  San  Francisco  Unified  School 
District  and  the  Parking  Authority  "who  are  members  of  the  Retire- 
ment System." 

Sections  16:42  and  16:43  of  the  San  Francisco  Adminis- 
trative Code  set  forth  the  employees  who  are  included  and  excluded 
from  the  Retirement  System  and  provide  generally  that  those  employees 
who  are  not  certified  from  a  civil  service  list  for  permanent  em- 
ployment may  become  members  of  the  Retirement  System  upon  completion 
of  six  months  of  City  service  uninterrupted  by  a  break  of  more  than 
one  month. 

You  are  advised  accordingly. 

Very  truly  yours, 

TAT  THOMAS  M.  O'CONNOR 

City  Attorney 


Letter  Opinion  No.  66-71-A 


November  28,  1966 


Honorable  Jack  Morrison 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Subject:  Legislation  creating  Civic  Design 
Advisory  Committee;  possible  con- 
flict with  existing  law 

Dear  Supervisor  Morrison: 

Pursuant  to  your  request,  I  have  reviewed  the  proposed 
legislation  creating. a  Civic  Design  Advisory  Committee  in  the  Art 
Commission  with  an  eye  toward  any  possible  legal  questions  that 
might  arise  in  connection  therewith. 

As  I  read  the  proposed  legislation,  the  Committee  created 
therein  is  to  serve  as  an  advisory  body  with  the  power  and  duty 
to  advise  all  City  and  County  officials  who  have  authority  to  make 
decisions  regarding  the  various  steps  in  the  process  of  planning 
and  designing  public  facilities.   Among  the  specific  steps  in  the 
planning  and  design  process  in  which  the  Committee  will  participate 
are:   (1)  the  establishment  of  need  for  the  facility;  (2)  the  pro- 
gramming of  said  facility;  and  (3)  the  budgeting  of  said  facility. 
With  regard  to  program  and  budget,  neither  shall  be  made  final 
without  the  advice  of  the  Committee. 

The  method  of  planning  of  capital  improvements  in  the  City 
and  County  is  set  forth  in  Section  69.1  of  the  Charter  and  Sections 
3.05  to  3.014,  inclusive,  of  the  San  Francisco  Administrative  Code. 

Section  69.1  of  the  Charter,  relating  to  capital  improve- 
ment projects  budget,  provides  that,  on  or  before  November  30th 
of  each  year,  each  officer,  board  or  commission,  shall  file  with 
the  department  of  city  planning  a  schedule  describing  all  capital 
improvement  projects  which  are  proposed  for  inclusion  in  the  budget 
for  the  ensuing  fiscal  year,  together  with  a  schedule  of  all  capital 
improvement  projects  which  in  the  opinion  of  such  officer,  board 
or  commission  should  be  undertaken  in  the  five  succeeding  years. 

On  or  before  January  20th,  the  City  Planning  Department 
prepares  and  submits  to  the  Mayor,  the  Board  of  Supervisors,  the 
Controller,  and  each  officer,  board  or  commission  concerned,  a 
report  recommending  a  program  of  capital  improvements  based  on  the 
projects  submitted  for  inclusion  in  the  budget  for  the  ensuing  year 
and  its  recommendation  for  additional  capital  improvement  projects 
and  for  the  advance  planning  and  acquisition  of  land  necessary  for 
the  development  of  all  capital  improvements  projects. 
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Section  3.05  of  the  San  Francisco  Administrative  Code 
creates  a  Capital  Improvement  Advisory  Committee  to  determine  and 
recommend  to  the  Mayor  and  the  Board  of  Supervisors  priority  programs 
and  coordinated  financing  programs  for  effectuating  the  six-year 
capital  improvement  programs  prepared  annually  by  the  City  Planning 
Commission  and  for  all  capital  improvement  projects,  reconstruction 
or  replacement  items,  and  maintenance  and  repair  items  which  are 
prepared  for  inclusion  in  the  budget  for  each  fiscal  year. 

On  or  before  March  15th  of  each  year,  this  Committee  must 
report  to  the  Mayor  and  the  Board  of  Supervisors  on  the  maintenance 
and  repair,  reconstruction  and  replacement,  and  capital  improvement 
items  proposed  for  inclusion  in  the  budget  for  the  ensuing  fiscal 
year.   (San  Francisco  Administrative  Code,  Sec.  3.07.) 

On  or  before.  May  15,  1967,  this  Committee  must  report  to 
the  Mayor  and  the  Board  of  Supervisors  its  recommendation  for  a 
six-year  capital  improvement  program  and  a  financing  plan  for  the 
effectuation  thereof,  and  thereafter  on  or  before  May  15th  annually, 
submit  its  recommendations  for  amendments  to  the  six-year  capital 
improvement  program  and  the  financing  plan.   (San  Francisco  Admin- 
istrative Code,  Sec.  3.09.) 

On  or  before  July  15,  1967,  the  Board  of  Supervisors  must 
consider  and  approve  or  amend  the  Committee's  recommendation  for  a 
six-year  capital  improvement  program  and  the  financing  plan  for  the 
effectuation  thereof,  and  thereafter  on  or  before  July  15th  annually, 
consider  and  approve  or  amend  the  Committee's  recommendation  for 
amendment  to  the  six-year  capital  improvement  program  and  the 
financing  plan.   (San  Francisco  Administrative  Code,  Sec.  3.011.) 

On  or  before  July  15,  1967,  the  Board  of  Supervisors  must 
adopt  a  six-year  capital  improvement  program  and  a  financing  plan 
for  the  effectuation  thereof,  and  thereafter  on  or  before  July  15th 
annually,  adopt  amendments  thereto.   (San  Francisco  Administrative 
Code,  Sec.  3.012.) 

From  the  foregoing  it  will  be  seen  that  many  City  and  County 
officials  are  authorized  by  law  to  make  decisions  regarding  the 
various  steps  in  the  process  of  planning,  if  not  design,  of  public 
facilities.   Furthermore,  there  are  hard  and  fast  time  limitations 
within  which  they  must  act.   The  creation  of  a  Civic  Design  Advisory 
Committee  with  power  to  advise  all  said  officials  could  give  rise 
in  my  opinion  to  jurisdictional  conflict,  particularly  in  view  of 
the  fact  that  no  time  limitations  are  established  within  which  the 
newly  formed  Committee  must  act  in  these  matters  and  in  view  of  its 
veto  power  over  program  and  budget. 

Very  truly  yours, 

JJS  THOMAS  M.  O'CONNOR 

City  Attorney 
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Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Subject:   Uniformed  employees;  furnishing 
of  uniforms  to  said  employees  by 
City  and  County 

Dear  Mr.  Dolan: 

This  is  in  reference  to  your  letter  of  November  10,  1966, 
wherein  you  advise  that  the  Finance  Committee  has  requested  a 
legal  opinion  as  to  the  validity  of  a  proposal  that  the  City  and 
County  furnish  uniforms  to  all  employees  for  whom  the  wearing  of 
a  uniform  is  a  requirement  of  their  employment. 

Generally  speaking,  Section  150  of  the  Charter  prohibits 
the  granting  of  monetary  or  other  incidental  benefits  to  employees 
in  excess  of  their  regular  fixed  salary  in  instances  where  said 
salary  is  the  maximum  allowed  by  controlling  law.   However,  as 
pointed  out  in  Opinion  No.  66-9,  dated  June  22,  1966,  the  City 
and  County  could  adopt  a  policy  of  city  ownership  of  the  uniforms 
of  employees  required  to  be  uniformed  while  on  duty,  and  of  the 
issuance  thereof  to  employees  for  use  only  while  so  employed  with- 
out violating  the  prohibition  against  "additional  compensation" 
contained  in  Section  150. 

As  described  in  said  opinion,  the  procedure  would  involve 
the  enactment  by  the  Board  of  Supervisors,  after  hearing  and  con- 
sideration of  all  the  facts  pertinent  thereto,  of  a  procedural 
and  enabling  ordinance  setting  forth,  inter  alia,  a  statement  of 
the  findings  of  the  Board  of  Supervisors  that  public  ownership 
and  issuance  of  such  uniforms  served  the  best  interests  of  the 
City  and  County  and  that  an  employee's  use  of  a  city-owned  uniform 
was  not  to  be  considered  additional  compensation  nor  a  part  of 
his  rate  of  pay. 

You  are  advised  accordingly. 

Very  truly  yours, 

JJS  THOMAS  M.  O'CONNOR 

City  Attorney 


■  ' 


Letter  Opinion  No.  66-73-A 


December  30,  1966 


Thomas  J.  Cahill 

Chief  of  Police 

Hall  of  Justice 

850  Bryant  Street 

San  Francisco,  California  94103 

Re:   Patrol  Special  Officers 
Your  File  No.  P-599 

Dear  Chief  Cahill: 

This  is  in  reply  to  your  letter  inquiring  whether  patrol 
special  officers  appointed  under  Section  35.10  of  the  Charter  are 
peace  officers  within  the  meaning  of  Section  817  of  the  Penal  Code. 

Section  35.10  of  the  Charter  authorizes  the  Police  Com- 
mission to  appoint,  suspend  or  dismiss  patrol  special  officers. 
These  officers  are  subject  to  all  Police  Department  orders,  rules 
and  procedures  (Section  3.345,  Rules  and  Procedures  of  the  San 
Francisco  Police  Department)  and  such  officers  shall  keep  the  peace , 
prevent  violations  of  law  and  perform  duties  as  may  be  assigned  by 
the  department  (Section  3.343,  Rules  and  Procedures  of  the  San 
Francisco  Police  Department). 

The  status  of  patrol  special  officers  appointed  under 
Section  35.10  of  the  Charter  was  discussed  in  the  case  of  Maggi  v. 
Pompa,  105  Cal.  App.  496.  The  Maggi  case  held  that  since  patrol 
special  officers  are  appointed,  controlled  and  supervised  by  public 
authority  they  are  public  officers,  and  when  performing  required 
duties  they  act  as  police  officers.   (See  also  Redgate  v.  Southern 
Pacific  Co.,  24  Cal.  App.  573.) 

Section  817  of  the  Penal  Code  defines  peace  officers. 
The  first  paragraph  provides: 

"A  peace  officer  is  the  sheriff,  undersheriff ,  deputy 
sheriff,  coroner,  deputy  coroner,  regularly  employed  and 
paid  as  such  of  a  county,  marshal  or  deputy  marshal  of  a 
municipal  court,  constable  of  a  judicial  district,  marshal, 
policeman  of  a  city  or  town,  or  any  juvenile  officer  of  a 
city  or  town  engaged  in  performing  juvenile  law  enforce- 
ment functions  which  are  generally  performed  by  the  local 
police  department,  the  Deputy  Director  and  the  Assistant 
Director  of  the  State  Department  of  Justice,  the  Chief, 
Assistant  Chief,  special  agents  of  the  Bureau  of  Criminal 
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Identification  and  Investigation,  the  Chief,  Assistant 
Chief  and  narcotics  agents  of  the  Bureau  of  Narcotic 
Enforcement,  and  any  parole  officer  of  the  State  Depart- 
ment of  Corrections,  and  any  placement  or  parole  officer 
of  the  Youth  Authority."   (Emphasis  added.) 

It  will  be  noted  that  the  above  quoted  portion  of  Section 
817  contains  the  restrictive  language  "regularly  employed  and  paid 
as  such  of  a  county."  This  language  raises  the  issue  whether  all 
the  designated  persons  in  that  paragraph  must  be  regularly  employed 
and  paid  by  a  county  or  whether  such  language  refers  only  to  the 
designated  persons  immediately  preceding  that  phrase.  Under  rules 
of  statutory  construction  a  qualifying  clause  is  to  be  construed 
as  referring  to  the  words,  phrases  and  clauses  immediately  preced- 
ing, not  to  more  remote  words,  phrases  or  clauses.   (Elbert  Ltd. 
v.  Gross,  41  Cal.  2d  322;  Board  of  Port  Commrs.  v.  Williams, ~Cal. 
2d  331.)  

Applying  this  rule  to  interpret  Section  817,  it  must  be 
concluded  that  the  restrictive  language  relates  to  the  designated 
classes  preceding  that  phrase  and  not  to  the  classes  which  follow. 
Thus,  a  sheriff,  under sheriff,  deputy  sheriff,  coroner  and  deputy 
coroner  are  peace  officers  only  if  regularly  employed  and  paid  by 
a  county,  and  the  classes  which  are  designated  after  the  restric- 
tive language,  including  a  "policeman  of  a  city  or  town"  are  peace 
officers  without  qualification. 

Furthermore,  it  is  obvious  that  the  persons  designated 
after  the  restrictive  language  are  neither  employed  or  paid  by  a 
county.  A  statute  must  be  given  a  reasonable  and  common  sense 
construction  in  accordance  with  its  apparent  purpose.   (County  of 
Alameda  v.  Kuchel,  32  Cal.  2d  193.) 

From  the  foregoing  it  is  my  conclusion  that  a  special 
patrol  officer  is  a  "policeman  of  a  city  or  town'  and  is  thus  a 
peace  officer  within  the  definition  of  Section  817  of  the  Penal 
Code,  regardless  of  the  fact  that  such  officer  is  not  paid  by  the 
City  and  County  of  San  Francisco. 

You  are  thus  advised. 

Very  truly  yours, 


MJK 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  66-74-A 


December  6,  1966 


Honorable  Dorothy  von  Beroldingen 

Chairman,  Planning  and  Development  Committee 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Subject:   Comprehensive  Sign  Ordinance; 

Notice  to  Property  Owners  of  Provisions 
Thereof;  Validity  of  Amortization 
Periods  Set  Forth  Therein 

Dear  Supervisor  von  Beroldingen: 

This  is  in  response  to  the  request  of  your  Committee 
for  advice  as  to:   (1)  the  validity  of  the  above  captioned 
ordinance  in  view  of  the  lack  of  personal  notice  to' all  property 
owners  within  the  area  to  be  affected  by  said  ordinance;  and 
(2)  the  validity  of  the  one-year  amortization  period  for  signs 
in  the  Civic  Center  Sign  District  Number  1  set  forth  in  said 
ordinance.   (San  Francisco  Municipal  Code,  Part  II,  Chapter  II 
(City  Planning  Code),  Section  609. 3(a) (b)) . 

As  a  general  rule  every  property  owner  affected  by  a 
proposed  zoning  enactment  is  entitled  to  adequate  notice  and 
hearing  before  the  adoption  of  any  such  enactment.   (55  Cal.  Jur. 
2d  725;  City  Planning  Code,  Sec.  305.3) 

However,  it  is  well  established  in  California  that 
where  an  ordinance,  such  as  the  comprehensive  sign  ordinance, 
constitutes  a  completely  new  expression  on  the  subject  by  the 
City  Planning  Commission  and  the  local  legislative  body,  affects 
every  parcel  of  property  within  the  city,  and  thereby  affects  a 
repeal  of  all  existing  ordinances  on  said  subject,  personal  notice 
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is  not  required  to  be  given  to  the  owners  of  every  parcel  of  real 
property  in   the  city.   (Cow  Hollow  Improvement  Club  y.  Pi  Bene, 
245  A.C.A.  160;  Claremont  Taxpayers  Assn.  v.  City  of  Claremont, 
223  Cal.  App.  2d  589;  VJanamaker  v.  City  Council  of  El  Monte"^ 
200  Cal.  App.  2d  453.) 

In  my  opinion  the  rule  laid  down  in  the  above  cited 
cases  is  applicable  in  the  present  instance  and  the  lack  of 
personal  notice  to  property  owners  would  not  render  the  legislation 
invalid. 

It  is  likewise  well  established  that  nonconforming  uses 
may  be  required  to  be  amortized  under  ordinances  designed  to  give 
the  owner  a  reasonable  time,  commensurate  with  the  investment 
involved,  to  terminate  his  operations.   (Los  Angeles  v.  Gage, 
127  Cal.  App.  2d  442.)  But  such  legislation  is  valid  only  if  the 
period  of  amortization  be  reasonable.   (National  Advertising  Co. 
v.  County  of  Monterey,  211  Cal.  App.  2d  375,  381.) 

In  the  National  Advertising  Co.  case,  supra,  a  five- 
year  amortization  period  for  billboards  was  held  to  be  reasonable. 

In  City  of  Santa  Barbara  v.  Modern  Neon  Sign  Co. , 
189  Cal.  App.  2d  188,  a  one-year  period  for  modification  of  exist- 
ing signs  was  held  unreasonable.   That  case  involved  signs  with 
moving  parts  that  each  defendant  had  leased  or  purchased  for  a 
substantial  sum  of  money  and  the  modification  required  by  the 
ordinance  would  have  rendered  the  signs  valueless  to  the  defendants. 

A  one-year  amortization  period  has  been  held  to  be  reason- 
able in  other  jurisdictions  in  the  following  cases:   A  grocery  store 
(State  v.  McDonald.  121  So.  613;  certiorari  denied,  280  U.S.  556); 
a  drugstore  (State 'v.  Jacoby.  123  So.  314);  automotive  repair  work 
conducted  on  a  vacant  lot  (Seattle  v.  Martin.  342  P.  2d  602);  a 
junk  yard  (McKinney  v.  Riley,  197  A.  2d  218;  Akron  v.  Chapman, 
116  N.E.  2d  697.) 

In  Harbison  v.  Buffalo,  4  N.Y.  2d  553,  152  N.E.  2d  42, 
the  court,  in  discussing  the  rule  of  reasonableness  in  relation  to 
amortization  periods  stated: 

"If,  therefore,  a  zoning  ordinance  provides  a  suf- 
ficient period  of  permitted  nonconformity,  it  may  further 
provide  that  at  the  end  of  such  period  the  use  must  cease. 
This  rule  is  analogous  to  that  with  respect  to  nonconform- 
ing structures.   In  ascertaining  the  reasonable  period 
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during  which  an  owner  of  property  must  be  allowed  to 
continue  a  nonconforming  use,  a  balance  must  be  found 
between  social  harm  and  private  injury.   Vie  cannot  say 
that  a  legislative  body  may  not  in  any  case,  after  con- 
sideration of  the  factors  involved,  conclude  that  the 
termination  of  a  use  after  a  period  of  time  sufficient 
to  allow  a  property  owner  an  opportunity  to  amortize 
his  investment  and  make  other  plans  is  a  valid  method 
of  solving  the  problem. 

"To  enunciate  a  contrary  rule  would  mean  that  the 
use  of  land  for  such  purposes  as  a  tennis  court,  an  open 
air  skating  rink,  a  junk  yard  or  a  parking  lot--readily 
transferable  to  another  site--at  the  date  of  the  enact- 
ment of  a  zoning  ordinance  vests  the  owner  thereof  with 
the  right  to  utilize  the  land  in  that  manner  in  perpe- 
tuity, regardless  of  the  changes  in  the  neighborhood 
over  the  course  of  time.   In  the  light  of  our  ever  ex- 
panding urban  communities,  such  a  rule  appears  to  us  to 
constitute  an  unwarranted  restriction  upon  the  Legislature 
in  dealing  with  what  has  been  described  as  'One  of  the 
major  problems  in  effective  administration  of  modern  zoning 
ordinances'  (1951  His.  L.  Rev.  685).   When  the  termination 
provisions  are  reasonable  in  the  light  of  the  nature  of  the 
business  of  the  property  owner,  the  improvements  erected  on 
the  land,  the  character  of  the  neighborhood,  and  the  detri- 
ment caused  the  property  owner,  we  may  not  hold  them  consti- 
tutionally invalid.''   (152  N.E.  2d  42,  pp.  46-47.) 

Zoning  ordinances  are  presumed  to  be  reasonable  (Biscay  v. 
Burlingame,  127  Cal.  App.  213)  and  one  who  attacks  a  zoning  ordi- 
nance  as  unreasonable  bears  the  burden  of  establishing  this  claim. 
(National  Advertising  Co.  v.  County  of  Monterey,  supra. ) 

In  my  opinion,  the  Santa  Barbara  case,  supra,  is  clearly 
distinguishable  on  the  facts  from  the  present  instance  and  in  the 
absence  of  any  case  law  to  the  contrary,  the  presumption  of  the 
reasonableness  of  the  one-year  amortization  period  for  signs  in  the 
Civic  Center  Sign  District  Number  1  would  prevail  until  rebutted  by 
evidence  proving  it  to  be  unreasonable. 

Very  truly  yours, 


JJS  THOMAS  M.  O'CONNOR 

City  Attorney 


'.     .. 


Letter  Opinion  No.  66-75-A 


December  13,  1966 


Mr.  Ronald  H.  Born,  General  Manager 
Department  of  Social  Services 
585  Bush  Street 
San  Francisco,  California  94108 

Re:   Employee  Organizations 
Dear  Mr.  Born: 

This  is  in  reply  to  your  letter  concerning  employee 
organization  activities  conducted  during  regular  working 
hours . 

Public  employees  may  form,  join  and  participate  in 
activities  of  employee  organizations  (§3500  et  seq. ,  Gov. 
Code)  and  a  public  agency  may  prescribe  reasonable  rules 
and  regulations  concerning  administration  of  employer- employee 
relations  (§3507,  Gov.  Code).   In  addition,  the  Charter  grants 
to  each  board  and  commission  the  power  to  prescribe  reasonable 
rules  and  regulations  for  the  conduct  of  its  officers  and 
employees (§19) . 

You  have  forwarded  copies  of  Bulletins  No.  266  and 
No.  281  concerning  rules  for  employee  organizations  in  the 
Public  Welfare  Department.   I  have  reviewed  this  bulletin 
and  conclude  that  its  provisions  are  in  compliance  with 
existing  law. 

In  Question  No.  2  you  ask  if  employee  representatives 
of  the  union  may  perform  certain  designated  union  activities, 
as  outlined  in  your  letter,  during  regular  work  hours.   Since 
public  employees  have  a  right  to  participate  in  union  activities, 
it  is  appropriate  that  employee  representatives  of  the  union 
be  granted  time  during  regular  working  hours  to  represent  the 
interest  of  employees  for  the  purposes  stated  in  your  examples. 
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Your  question^  Nos.  3  and  4  relate  to  union  organiza- 
tional activities  and  attendance  by  employees  at  commission 
hearings  during  regular  working  hours.   Section  150  of  the 
Charter  provides  that  no  officer  or  employee  shall  be  paid  for 
a  greater  time  than  the  period  covered  by  his  actual  service. 
This  section  would  prohibit  payment  of  compensation  to  employees 
engaged  in  activities  outside  their  classified  duties  for 
extended  periods  of  time.   However,  under  the  rule-making  power 
granted  the  commission  by  Section  19  of  the  Charter,  the 
commission  may  establish  reasonable  rules  and  regulations  to 
permit  union  organizational  activities  during  certain  specified 
periods  and  to  permit  an  employee  representative  to  attend 
commission  hearings  since  it  could  be  concluded  that  such 
activities  are  for  the  interests  of  the  employment  relation- 
ship between  the  City  and  its  employees. 

Subsequent  to  your  letter  you  have  advised  me  that  a 
paid  union  representative  has  been  conducting  union  organiza- 
tional activities  on  your  premises  during  regular  work  hours. 
Since  the  public  employees  have  a  right  to  join  employee 
organizations,  the  commission  may  not  prohibit  union  representa- 
tives from  visiting  the  premises  in  connection  with  employee 
matters.   However,  under  Section  3507(c)  of  the  Government ^ 
Code  a  public  agency  may  regulate  access  of  employee  organiza- 
tion representatives  to  work  locations.   The  commission  thus 
has  the  power  to  enact  rules  and  regulations  relating  to  the 
time  and  place  that  union  organizing  activities  will  be  permitted 
on  the  premises. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
MJK  City  Attorney 


Letter  Opinion  No.  66-76-A 


December  20,  1966 


Through:  Mr.  Thomas  J.  Mellon 
Chief  Administrative  Officer 

Mr.  S.  M.  Tatarian 

Director  of  Public  Works 

City  and  County  of  San  Francisco 

Room  260,  City  Hall 

San  Francisco,  California  94102 

Re:  Authority  of  San  Francisco  Redevelopment 
Agency  to  Perform  Contractual  Servir.es 
for  the  City  and  County  of  San  Francisco 
in  Connection  with  Federally  Assisted 
Code  Enforcement  Program. 

Dear  Mr.  Tatarian: 

Your  letter  dated  December  13  has  been  received,  request- 
ing my  advice  respecting  the  authority  of  the  San  Francisco  Rede- 
velopment Agency  to  perform  contractual  services  for  the  City  and 
County  of  San  Francisco  in  connection  with  the  Federally  Assisted 
Code  Enforcement  Program  to  be  undertaken  by  the  City  in  four 
areas  designated  Arguello  Park,  Buena  Vista  Heights,  Glen  Park 
and  Great  Highway,  which  areas  are  not  a  part  of  any  redevelopment 
study  or  project  area. 

You  state  that  discussions  have  been  conducted  with 
staff  members  of  the  Redevelopment  Agency  respecting  the  Agency 
performing  services  for  the  Department  of  Public  Works  by  assist- 
ing property  owners  in  applying  for  Federal  loan  and  grant  funds, 
escrow  services  for  disbursement  of  such  funds,  and  possibly 
architectural  services  in  aiding  owners  to  prepare  construction 
contracts  in  addition  to  relocation  services.   You  have  advised 
that  during  these  discussions  staff  members  of  the  Redevelopment 
Agency  have  agreed  to  perform  such  work.   You  further  advise  that 
there  has  come  to  your  attention  the  question  of  whether  the  City 
may  legally  enter  into  a  contract  with  the  Redevelopment  Agency 
covering  work  for  loan  and  grant,  escrow  and  architectural  serv- 
ices  You  state  that  you  understand  that  there  is  no  question 
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respecting  the  authority  of  the  Redevelopment  Agency  to  perform 
relocation  services  for  the  City. 

You  request  my  advice  whether  it  is  legal  for  you  to 
enter  into  a  contract  or  letter  agreement  with  the  Redevelopment 
Agency  whereby  the  latter  will  perform  these  services  and 
whether  the  Controller  may  release  funds  to  the  Redevelopment 
Agency  on  the  proper  submission  of  work  orders  in  payment  for 
such  work. 

It  is  my  information  that  except  for  relocation  serv- 
ices, counsel  for  the  Redevelopment  Agency  are  of  the  opinion 
that  the  Redevelopment  Agency  has  no  authority  to  enter  into 
such  contractual  arrangements  with  the  City.   I  concur  in  this 
conclusion. 

The  Redevelopment  Agency  is  a  state  agency  created  by 
state  law  and  governed  by  that  law.   It  may  exercise  only  those 
powers  vested  or  recognized  by  state  law.   (Health  &.   Safety  Code, 
sec.  33000,  et  seq. ) 

While  the  Redevelopment  Agency  is  authorized  by  the 
California  Redevelopment  Law  to  perform  various  functions  in 
connection  with  redevelopment,  there  is  no  such  provision  in  the 
law  which  would  authorize  the  Agency  to  perform  services  for  the 
City  in  connection  with  the  Federally  Assisted  Code  Enforcement 
Program  other  than  those  involving  relocation. 

The  Redevelopment  Agency  is  expressly  authorized  by 
the  California  Community  Redevelopment  Law  to  provide  relocation 
assistance  to  persons  displaced  by  any  governmental  action  upon 
request  from,  and  at  the  expense  of,  any  public  body  or  agency 
with  the  approval  of  the  Board  of  Supervisors.   (Health  &  Satety 
Code  sec.  33135.)  Accordingly,  no  problem  is  presented  respect- 
ing the  authority  of  the  Agency  to  provide  relocation  services 
for  the  City  in  the  prosecution  of  the  Federally  Assisted  Code 
Enforcement  Program.   Such  is  not  the  case,  however,  respecting 
the  authority  of  the  Agency  to  perform  other  services  for  the 
City  in  connection  with  this  program. 

You  are  therefore  advised  that  there  is  no  legal 
authority  for  you  to  enter  into  a  contract  or  agreement  with  the 
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Redevelopment  Agency  whereby  the  Agency  would  perform  for  the 
City  loan  and  grant  services,  escrow  services  and  architectural 
services  in  connection  with  the  Federally  Assisted  Code  Enforce- 
ment Program. 

Very  truly  yours, 


RJH 


THOMAS  M.    O'CONNOR 
City  Attorney 


Letter  Opinion  No.  66-77-A 


December  29,  1966 


Thomas  J.  Cahill 

Chief  of  Police 

850  Bryant  Street 

San  Francisco,  California 

Re:   Power  of  Chief  of  Police  to  Pass  on 

Black  Light  Illuminated  Signs  on  Taxicabs 

Dear  Chief  Cahill: 

You  have  asked  my  opinion  as  to  whether  you  have  the 
authority  under  Section  1121  of  the  Police  Code  to  approve  or 
disapprove  the  use  of  black  light  illuminated  signs  on  top  of 
taxicabs. 

Section  1121  is  part  of  Article  16  of  the  Police  Code 
pertaining  to  the  regulations  governing  motor  vehicles  for  hire. 
It  provides: 

"SEC.  1121.   Adoption  of  Dress  or  Color  Scheme. 

Every  person,  firm  or  corporation  hereafter 
operating  a  taxicab  or  taxicabs  shall  adopt  and 
have  approved  by  the  Chief  of  Police  a  distinguish- 
ing color  scheme,  design  or  dress  for  all  such  taxi- 
cabs  and  the  operators  thereof,  and  shall  use  the 
same  on  all  such  taxicabs  operated;  provided,  however, 
that  any  person  may,  with  the  consent  of  another 
operator  to  whom  a  distinctive  dress  or  color  scheme 
has  been  previously  assigned,  use  said  dress  or  color 
scheme.   The  provisions  of  this  section  shall  be 
applicable  to  all  such  permittees  as  obtain  taxicab 
permits  pursuant  to  the  provisions  of  the  amendment 
to  Section  1075  of  this  Chapter." 

The  purpose  of  an  ordinance  such  as  Section  1121  is 
to  prevent  an  operator  of  motor  vehicles  for  hire  from  deceiving 
or  defrauding  the  public  by  infringing  on  another's  color  scheme, 
where  that  operator,  by  its  service,  has  obtained  the  good  will 
of  the  public.   (See  McDevitt  v.  Shore  Yellow  Cab  Co.,  35  A.  2d 
880.) 
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If  the  signs  to  be  used  on  the  top  of  taxicabs  are 
intended  to  advertise  the  taxicab  service,  such  sign  would 
come  within  the  purpose  of  Section  1121  and  the  terms  "dis- 
tinguishing color  scheme,  design  or  dress,"  and  would  require 
your  approval. 

However,  the  picture  submitted  with  your  request 
indicates  that  the  proposed  signs  are  for  general  advertising, 
the  advertising  of  products  other  than  the  taxicab  service.   In 
my  opinion  these  signs  would  not  be  subject  to  Section  1121  and 
you  would  have  no  authority  to  pass  upon  them  under  that  section. 

You  are  so  advised. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 


City  Attorney 


Letter  Opinion  No.  66-78-A 


December  29,  1966 


Honorable  John  A.  Ertola 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Subject:   Restrictions  Upon  Operation  of  Passenger 
Buses  on  Cervantes  Boulevard,  Marina 
Boulevard  and  Portions  of  Bay  Street 

Dear  Supervisor  Ertola: 

This  is  in  response  to  your  recent  request  for  legislation 
designating  Cervantes  Boulevard  from  Fillmore  Street  to  Marina 
Boulevard,  Marina  Boulevard  from  Lyon  Street  to  Laguna  Street  and 
Bay  Street  from  Van  Ness  Avenue  to  Laguna  Street  as  restricted 
traffic  streets  with  respect  to  the  operations  being  conducted  by 
Smith's  Transit  Lines  in  transporting  military  personnel  between 
Hamilton  Air  Force  Base  and  the  O'Farrell  Street  airline  terminal, 
and  Greyhound  Lines. 

Section  23  of  the  Traffic  Code  prohibits  the  operation  of 
any  vehicle  designed  or  used  for  the  transportation  of  property 
upon  streets  designated  by  resolution  of  the  Board  of  Supervisors 
as  restricted  traffic  streets  and  thus  by  its  own  terms  would  not 
be  applicable  to  the  operations  being  conducted  by  Smith  s  Transit 
Lines,  i.e.,  the  transportation  of  persons. 

However,  Section  1183  of  the  Police  Code  prohibits  in  part 
the  operation  of  all  interurban  passenger  motor  buses  carrying 
eight  (8)  or  more  passengers  and  interurban  passenger  vehicles 
operating  as  a  public  carrier  or  public  carriers,  or  carrying  eight 
(8)  or  more  passengers  for  hire,  in  the  area  bounded  by  Chestnut 
Street  to  Baker  Street  to  and  including  Marina  Boulevard  to  Laguna 
Street,  to  Bay  Street,  to  and  including  Franklin  Street  to  Cnestnut 
Street. 

Violation  of  Section  1183  constitutes  a  misdemeanor  punish- 
able  by  a  fine  of  not  more  than  Five  Hundred  ($500.00)  Dollars  or 
by  imprisonment  in  the  County  Jail  for  a  period  of  not  more  than 
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six  (6)  months  or  by  both  such  fine  and  imprisonment  and  each  day 
of  which  any  violation  of  Section  1183  is  committed  shall  constitute 
a  separate  offense.   (Police  Code,  §  1184.) 

It  would  appear  from  the  facts  set  forth  in  your  letter 
that  the  operations  of  Smith's  Transit  Lines  fall  within  the  purview 
of  Section  1183  of  the  Police  Code  and,  if  so,  no  additional  legis- 
lation is  necessary  to  restrict  the  operations  of  said  Transit  Line 
within  the  area  mentioned  in  your  request. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
JJS  City  Attorney 
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